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United States of America 
National Labor Relations Board 


CHARGE AGAINST EMPLOYER 


Case No. :19-CA-948. 
Date Filed: 1-11-54. 
Compliance Status Checked By : 3-31-54. 


Important—Read Carefully 


Where a charge is filed by a labor organization, or an 
individual or group acting on its behalf, a com- 
plaint based upon such charge will not be issued 
unless the charging party and any national or 
international labor organization of which it is 
an affiliate or constituent unit have complied 
with section 9 (f), (g), and (h) of the National 
Labor Relations Act. 


Instructions—File an original and 4 copies of this 
| charge with the NLRB regional director for the 
} region in which the alleged unfair labor practice 
: occurred or is occurring. 


1. Employer Against Whom Charge Is Brought— 


Name of Employer: 
Intermountain Equipment Company. 


: dares of Establishment: 
| 415 Broadway Avenue, Boise, Idaho. 


/Number of Workers Employed: 


| 33. 


‘Nature of Employer’s Business: 
Sells Heavy Equipment. 


| 
{ 


4 
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The above-named employer has engaged in and is 


engaging in unfair labor practices within the mean- 
ing of section 8 (a), subsections (1) and (89a) and 1 
of the National Labor Relations Act, and these un- 
fair labor practices are unfair labor practices affect- 
ing commerce within the meaning of the act. 


2 


ado 


3. 


4. 


D. 


Bases of the Charge— 


Historically, the Company has been paying 
bonuses to all employees for the past several 
years. On or about December 24, 1953, the Com- 
pany paid bonuses to all employees of Employer, 
except employees members of this Union in the 
bargaining unit of an election that was held on 
June 18, 1953, by the National Labor Relations 
Board. In negotiations, a bonus was discussed 
and we were told by the Employer that if any 
bonuses were paid to any employees, all em- 
ployees would receive the same. 


Full Name of Labor Organization, Including 
Local Name and Number, or Person Filing 
Charge: 


General Teamsters, Warehousemen & Helpers, 
Local Union 483. 


Address: 


613 Idaho Street, Boise, Idaho. 
Telephone No. 3-5439. 


Full Name of National or International Labor 


Organization of Which It Is an Affiliate or Con-_ 


stituent Unit: 
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International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers. 


6. Address of National or International, if any: 


100 Indiana Avenue, N.W., Washington 1, D.C. 


‘7. Declaration: 


_ JI declare that I have read the above charge and 
that the statements therein are true to the best of 
‘my knowledge and belief. 


By /s/ F. T. BALDWIN, 
| Secretary-Treasurer. 
Date: January 7, 1953. 


Willfully False Statements on This Charge Can 
be Punished by Fine and Imprisonment (U. S. 
‘Code, Title 18, Section 80). 


[Received in evidence as General Counsel’s Ex- 
hibit No. 1-A, September 28, 1954.] 


United States of America 
National Labor Relations Board 


Case No.: 19-CA-948, Amended. 
Date Filed: 1-11-54, Amended 3-8-54. 
Compliance Status Checked By: 


| CHARGE AGAINST EMPLOYER 
: 


| 
Where a charge is filed by a labor organization, or 
an individual or group acting on its behalf, a 
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complaint based upon such charge will not be 
issued unless the charging party and any na- 
tional or international labor organization of 
which it is an affiliate or constituent unit have 
complied with section 9 (f), (g), and (h) of the 
National Labor Relations Act. 


Instructions—File an original and 4 copies of this” 
charge with the NURB regional director for the 
region in which the alleged unfair labor prac- 
tice occurred or is occurring. 


1. Employer Against Whom Charge Is Brought— 


Name of Employer: 
Intermountain Equipment Company. 


Address of Establishment: 
415 Broadway, Boise, Idaho. 


Number of Workers Employed: 
App. 33. 


Type of Establishment (Factory, mine, wholesaler, | 
ete.) : 
Heavy Equipment. . 
Tdentify principal product or service: : 
Heavy Equipment. . 


The above-named employer has engaged in and is © 
engaging in unfair labor practices within the mean- ; 
ing of section 8(a), subsections (1), (8) and (5) of 
the National Labor Relations Act, and these unfair 
labor practices are unfair labor practices affecting 
commerce within the meaning of the act. 


National Labor Relations Board i 


Basis of the Charge: 


During negotiations on July 22nd and 23rd, 
1953, after certification following an NLRB 
election, the Company refused to include a 
Bonus clause in the Working Agreement, but 
stated that if a Bonus was paid to the em- 
ployees not included in the Bargaining Unit, 
that such employees would also be paid a bonus 
or that if they paid any employees a bonus 
they would pay all a bonus in keeping with 
their past practice. On or about December 24, 
1953, the Company paid the employees not in 
the bargaining unit a bonus, but did not 
pay those employees included in the Bargain- 
ing Unit a bonus. 


During the above-mentioned negotiations, 
the Union sought to include in the Working 
Agreement a provision for Sick Leave. The 
Company stated they were opposed to the in- 
clusion of a sick leave clause because employees 
would be inclined to take the number of days 
included in the agreement whether sick or not. 
The Company agreed that they would continue 
to grant sick leave even as they had in the past, 
however, the Company has failed to grant the 
employees in the Bargaining Unit sick leave 
while continuing to grant sick leave to the 
other employees, all the above actions are de- 
signed to convince the employees included in 
the Bargaining Unit that they would be better 
off without the wndersigned Union as their 
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Bargaining Representative in violation of Sec- 
tion 8 (a) (1), (8) and (5) of the Labor Man- 
agement Relation Act of 1947. 


3. Full Name of Labor Organization, Including 
Local Name and Number, or Person Filing 
Charge: 


General Teamsters, Warehousemen & Helpers 
Local Union 483. 

4, Address: | 
208 No. 16th Street, Boise, Idaho. | 
Telephone No.: 3-5439. 


5. Full Name of National or International Labor 
Organization of Which It Is an Affiliate or 
Constituent Unit: 


International Brotherhood of Teamsters, Chauf: 
feurs, Warehousemen and Helpers. | 


6. Address of National or International, if any: — 


100 Indiana Ave., N.W., Washington 1, D. ©. 


7. Declaration: 

I declare that I have read the above charge and 
that the statements therein are true to the best of 
my knowledge and belief. 

By /s/ F. T. BALDWIN, 
Secretary-Treasurer. 
Date: 3-5-54. 
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Willfully False Statements on This Charge Can 
be punished by Fine and Imprisonement (U.S. 
Code, Title 18, Section 80). 


[Received in evidence as General Counsel’s Ex- 
hibit No. 1-C, September 28, 1954.] 


United States of America 
Before the National Labor Relations Board 


Case No. 19-CA-948 


INTERMOUNTAIN EQUIPMENT COMPANY, 


and 


GENERAL TEAMSTERS, WAREHOUSEMEN 
| AND HELPERS, LOCAL UNION 483. 


COMPLAINT 


, It having been charged by General Teamsters, 
‘Warehousemen and Helpers, Local Union 483, that 
Intermountain Equipment Company, herein called 
Respondent, has engaged im and is now engaging in 
‘certain unfair labor practices affecting commerce as 
set forth in the National Labor Relations Act, as 
iamended, 61 Stat. 136, herein called the Act, the 
iGeneral Counsel of the National Labor Relations 
Board, herein called the Board, by the Regional Di- 
rector for the Nineteenth Region, designated by the 
Board’s Rules and Regulations, Series 6, as 
amended, Section 102.15, hereby issues this Com- 
plaint and alleges as follows: 
; 


b 
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I. 

Intermountain Equipment Company is, and at all 
times material hereto has been a corporation duly 
organized and existing by virtue of the laws of the 
State of Idaho, with its principal office and place 
of business in Boise, Idaho. 


Ta, 

Respondent operates branches in the cities of 
Spokane, Washington; and Pocatello, Idaho. In the 
course and operation of its business the Respond- 
ent annually purchases merchandise valued in ex- 
cess of two and one-half million dollars, 95 per 
cent of which is shipped directly to the Respondent 
from states of the United States other than the 
State of Idaho. During the course and operation of 
its business Respondent sells merchandise valued 
in excess of $3,200,000, 25 per cent of which mer- 
chandise is sold and shipped to states of the United 
States other than the states in which it is sold. 
Respondent is engaged in interstate commerce 
within the meaning of the Act. 


ec Te 
General Teamsters, Warehousemen and Helpers, 
Local Union 483, is and, at all times material hereto, 
has been a labor organization within the meaning of 
Section 2 (5) of the Act. 
EY. 
On or about June 26, 1953, the Union was certified 
by the Board as the collective bargaining repre- 
sentative of the employees in the following unit: 
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All warehouse employees of Intermountain 
Equipment Company, construction machinery, 
equgipment and parts sales and service plant 
in Boise, Idaho, including warehousemen, 
shipping and receiving clerks, price clerks, 
countermen, order clerks, delivery men, inven- 
tory clerks and warehouse filing clerks, exelud- 
ing all managers, assistant managers, foremen, 
confidential secretaries, office clerical employ- 
ees, outside salesmen, professional employees, 
guards and supervisors as defined in the Act. 


V. 


On or about the 27th day of July, 1953, Respond- 
ent and the Union entered into a contract covering 
the employees in the above unit which contract 
omits mention of sick leave, or annual bonuses to 
employees. 

: Wik 

_ During the course of bargaining which culminated 
in the contract as set forth above, the Union de- 
manded that provisions for sick leave and for the 
leontinuation of bonus payments to all employees 
be written into the contract. Respondent refused 
said demand, but orally agreed that in the event 
any bonuses were to be paid to employees that all 
employees including employees in the unit above 


would be paid bonuses without discrimination as in 


the past and that sick leave would be granted all em- 
ployees without discrimination as in the past. 


| 


| 
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VII. 

Relying upon the oral agreement entered into 
with Respondent, as set forth in paragraph VI 
above, the negotiators for the Union withdrew their 
demand that bonuses and sick leave provisions be 
embodied in the contract and entered into a con- 
tract with Respondent as set forth in paragraph V 
above. 

VILL. 

Since July 27, 1953, and at various times since, 
employeees in the unit as set forth in paragraph 
IV above, have at various times lost wages because 
of sickness for which sick leave was not paid. 


Tx. 

On or about December 25, 1953, Respondent paid 
bonuses to substantially all of its employees who 
are not members of the Union nor in the unit as 
set forth in paragraph IV above, but did not pay 
bonuses to those of its employees who were mem- 
bers of the Union or were in the units as set forth 
above and failed and refused to pay to these em- 
ployees in the unit the customary Christmas bonus 
paid annually to all employees of Respondent. 


X. 
Since on or about December 25, 1953, at various 

times, the Union, through its officers and agents re- 
quested Respondent to pay the Christmas bonus to 
all employees without discrimination and to pay 
sick leave to employees within the unit without dis- 
crimination, and Respondent has at all times failed 
and refused to do so. 
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XI. 

By the acts described above in paragraphs VIII, 
IX and X, Respondent interfered with, restrained 
and coerced its employees in the exercise of the 
rights guaranteed in Section 7 of the Act, and by all 
of said acts, and each of them, Respondent has en- 
gaged in and is now engaging in unfair labor prac- 
tices within the meaning of Section 8 (A) (1) of 
the Act. 

olule 

By the acts described above in paragraphs VIII, 

IX, and X, and by each of them, Respondent did 
discriminate against its employees in the exercise 
of their rights guaranteed in Section 7 of the Act 
and by all of said acts, and each of them, Respond- 
ent has engaged in, and is now engaging in, unfair 
labor practices within the meaning of Section 8 
(a) (3) of the Act. 
XITT. 
: By the acts described above in paragraphs VITI, 
IX and X, and by each of them, Respondent did 
refuse and fail to bargain with the Union as the 
representative of its employees in the appropriate 
unit set forth above in paragraph IV, and thereby 
has engaged in, and is now engaging in, unfair 
labor practices within the meaning of Section 8 
(a) (5) of the Act. 


XIV. 

The activities of Respondent, as set forth and 
described above in paragraphs V through XTIT oc- 
eurring in connection with the operations of Re- 
spondent, as described above in paragraphs I and 


] 
q 
f 


| 
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IT, have a close, intimate and substantial relation to 
trade, traffic and commerce among the several states 
of the United States, and have led and tend to lead 
to labor disputes burdening and obstructing com- 
merce and the free flow of commerce. 


XV. 

The aforesaid acts of Respondent constitute un- 
fair labor practices affecting commerce within the 
meaning of Section 8 (a) (1), (3) and (5), and 
Section 2 (6) and (7) of the Act. 


Wherefore, the General Counsel of the National 
Labor Relations Board, on behalf of the Board, on 
this 7th day of September, 1954, issues this Com- 
plaint against Intermountain Equipment Company, 
the Respondent herein. | 


[Seal] /s/ THOMAS P. GRAHAM, JR., 


Regional Director, National Labor Relations Board, 
Region 19. 


Received in evidence as General Counsel’s Ex- 
hibit No. 1-F, September 28, 1954. 


[Title of Board and Cause. ] 


RESPONDENT’S ANSWER TO COMPLAINT 


Answering the complaint issued by the Regional 
Director for the Nineteenth Region of the National 
Labor Relations Board upon charges by General 
Teamsters, Warehousemen and Helpers, Local Union | 
483, that Intermountain Equipment Company, herein | 
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called Respondent, has engaged in and is now en- 
gaging in certain unfair labor practices affecting 
commerce as set forth in the National Labor Rela- 
tions Act, as amended, 61 Stat. 1386, herein called 
the Act, Respondent admits, denies and alleges as 
follows: 
J. 

Answering Paragraph I of the complaint, Re- 

spondent admits the allegations thereof. 


II. 

Answering Paragraph II of the complaint, Re- 
spondent admits for the purpose of this complaint 
that it is engaged in interstate commerce within the 
meaning of the Act; but it alleges that its business 
operations and plants located in cities other than 
Boise, Idaho, and operations relative thereto, have 
no application in the establishment of the jurisdic- 
tional qualifications of the Board, nor are such op- 
erations and plants related in any manner to the 
bargaining unit which has made the charges upon 
lwhich the complaint herein has been issued. 


ITT. 
Answering Paragraph III of the complaint, Re- 
spondent admits the allegations thereof. 


IV. 
Answering Paragraph [V of the complaint, Re- 
spondent admits the allegations thereof. 


V. 
_ Answering Paragraph V of the complaint, Re- 
spondent admits the allegations thereof. 
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VI. 

Answering Paragraph VI of the complaint, Re- : 
spondent admits the allegations of the first sentence 
thereof; and referring to the second sentence of : 
Paragraph VI of the complaint, Respondent admits 
that it ‘‘refused said demand,”’ but denies all other 
allegations of said second sentence of Paragraph - 
VI of said complaint, and alleges that in the normal 
course of collective bargaining leading up to and 
culminating in the contract entered into July 27, 
1953, that the issues of bonus payments and sick 
leave were discussed, negotiated, and were not 
agreed to by the parties of the Agreement, and are 
therefore not included within said contract, it being 
the intention of the parties that the written contract 
of July 27, 1953, was to be the only contract between 
the parties thereto, and was not to be changed, al- 
tered, supplemented or terminated by any oral 
agreement or other form of agreement not meeting 
the same requisites and form of the written agree 
ment itself. 

VII. 

Answering Paragraph VII of the complaint, Re- 
spondent denies each and every allegation thereof, 
and alleges, without admitting that an oral agree- 
ment was ever entered into, that the parties to the 
agreement of July 27, 1953, having through the 
normal process of collective bargaining reduced 
their respective proposals and counter-proposals to 
writing and having entered into a written contract 
which sets out all points agreed to, neither party 
ean now be heard to offer oral evidence which 
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changes, modifies or supplements the written con- 
tract. 
VIII. 
Answering Paragraph VIII of the complaint, Re- 
spondent denies each and every allegation thereof 
because it has no specific knowledge of the same. 


EX 

Answering Paragraph IX of the complaint, Re- 
spondent admits that on or about December 25, 
1953, it paid bonuses to some of its employees who 
were not members of the union nor in the unit as 
set forth in Paragraph IV of the complaint, but did 
not pay bonuses to those of its employees who were 
members of the Union or were in the unit as set 
forth above and refused to pay these employees in 
the unit a Christmas bonus, but denies that a Christ- 
mas bonus is customary and is paid annually to all 
employees of Respondent. 


Xe 

Answering Paragraph X of the complaint, Re- 
spondent admits that since on or about December 
25, 1953, at various times, the Union, through its 
officers and agents requested Respondent to pay the 
Christmas bonus to all employees without discrim- 
ination but denies that it requested Respondent to 
pay sick leave to employees within the unit without 
discrimination. 


XI. 
Answering Paragraph XI of the complaint, Re- 
'spondent denies each and every allegation thereof. 
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XII. 
Answering Paragraph XII of the complaint, Re- | 
spondent denies each and every allegation thereof. 


XITI. 
Answering Paragraph XIII of the complaint, Re-— 
spondent denies each and every allegation thereof. | 


XIV 
Answering Paragraph XIV of the complaint, Re- 
spondent denies each and every allegation thereof. 


De 
Answering Paragraph XV of the complaint, Re-— 
spondent denies each and every allegation thereof. | 


Wherefore, Respondent prays that the complaint — 
herein be dismissed. 


Date: September 15, 1954. 


INTERMOUNTAIN EQUIP- 
MENT COMPANY, 


By /s/ PHILIP A. DUFFORD, 
Vice President. 


State of Idaho, : 
County of Ada—-ss. 


On this 15th day of September, 1954, before me, 
a Notary Public in and for the State of Idaho, 
appeared Philip A. Dufford, known to me to be 
Vice President of Intermountain Equipment Com- 
pany, the Respondent to the complaint herein, and 
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acknowledges to me that he has read Respondent’s 
Answer to Complaint, that he knows the contents 
thereof, and that he believes the same to be full 
and true, and has executed the same for and on be- 
half of the Respondent and by authority of its 
governing body, this 15th day of September, 1954. 


[Seal] /s/ MAXINE D. WRIGHT, 
Notary Public. 


Received in evidence as General Counsel’s Ex- 
hibit No. 1-H, September 28, 1954. 


[Title of Board and Cause. ] 


AMENDMENT TO ANSWER 


Comes now Respondent in the above-entitled pro- 
ceeding, and as amendment to its Answer filed 
therein, and for further and affirmative defense, 
alleges: 

I. 

Respondent realleges each and every allegation of 
its Answer filed herein as fully as if the same were 
set at length in this Amendment, and its Answer is 
incorporated herein by reference and made part 
hereof. 

IT. 

The denials of bonuses and sick leave to Respond- 
ent’s employees who are members of the Union and 
were in the unit as set forth in paragraph IV of the 
Complaint constituted and gave rise to grievances 
or disputes under the terms and provisions of the 
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contract of July 27, 1953, between Respondent and 
the Union; but at no time did any employee or 
group of employees in the unit present a grievance 
or dispute under the terms of the contract, nor has 
the Union pursued the remedy provided thereby on 
behalf of employees in the unit, and until such 
remedy has been pursued and all remedial action 
under the terms of the contract has been exhausted, 
no complaint should have been issued. 


BOL, 

After the filing of the Charge and Amended 
Charge herein and prior to the issuance of the 
Complaint, Respondent and Union met and bar- 
gained on the issues of bonus and sick leave, and 
as a result of collective bargaining, sick leave was 
incorporated in the contract dated July 27, 1954, 
between Respondent and Union, and bonuses were 
definitely excluded therefrom by agreement of both 
parties, and it was the intention of the parties that 
the exclusion of bonuses is as much a part of the 
contract as the inclusion of sick leave. 


LV; 


By meeting and bargaining with the Union on : 
the issues of sick leave and bonuses, Respondent has _ 


rectified any violation of the National Labor Rela- 


tions Act and has voluntarily taken affirmative ac- — 


tion which the Board might require under a reme- 
dial order, wherefore the issues on which the Com- 
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plaint is based have become moot and further pro- 
eedings herein are unwarranted. 


V. 
After the filing of the Charge and before issuance 
of the Complaint herein, Respondent. on many oc- 
sasions requested the Nineteenth Region of the 
oard, its officers and representatives, to take ac- 
on on the Charge, and subsequently, the Amended 
Jharge, in order that it would not be compelled to 
nter into bargaining for the 1954-1955 contract 
inder an atmosphere of restraint and coercion, but 
t all times the Nineteenth Region of the Board, 
ts officers and representatives, failed and refused to 
ke action by dismissal of the charges or issuance 
£ a complaint and they, on several occasions, 
reatened the Respondent by stating that the Re- 
pondent would be guilty of unfair labor practices 
y refusal to bargain and that the Respondent had 
etter bargain even though no action had been taken 
n the Charge and Amended Charge, and by reason 
f these threats, and under this atmosphere of coer- 
ion and restraint, Respondent, against its better 
dgment and will, entered into negotiations for the 
04-1955 contract in good faith but under duress, 
ith the Union which, in bad faith, has used these 
harges as a lever in an attempt to obtain advan- 
pee over Respondent in negotiations and other 


ealings. 


Wherefore, Respondent alleges that the allega- 
ions upon which the Charges are based and the 
iomplaint was issued are without basis in fact, 
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that they were brought in bad faith and used in bad 
faith, that the Charging Union brought these 
charges for the purpose of obtaining undue advan- 
tage over the Respondent and for discrediting it in 
the eyes of its employees and customers, that the 
Nineteenth Region of the National Labor Relations 
Board, by and through its officers and representa- 
tives, conspired with the Union, and that with the 
Union and independent of the Union, they have 
pursued this action in bad faith, 


Now Therefore, Respondent prays that the com- 
plaint herein be dismissed and that appropriate 
relief be given Respondent against the acts of th 
Union and the Nineteenth Region of the Board and 
that proper action be taken to censure the Union 
and officials and representatives of the Board who 
have wrongly used their powers and have breached 
the public trust. 


September 27, 1954. 


[Seal] INTERMOUNTAIN EQUIP- 
MENT COMPANY, 


inva s/ PH A. DUFFORD, 
Vice President. 


: 


State of Idaho, 
County of Ada—ss. 


On this 27th day of September, 1954, before me, 
a Notary Public, in and for the State of Idaho, ap: 
peared Philip A. Dufford, known to me to be Vice 
President of Intermountain Equipment Company. 
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the Respondent to the Complaint herein, and 
ae eed to me that he has read this Amend- 
ment to Answer, that he knows the contents thereof, 
and that he believes the same to be full and true, 
and has executed the same for and on behalf of the 
Respondent and by authority of its governing body, 
this 27th day of September, 1954. 


[Seal] /s/ MAXINE D. WRIGHT, 
Notary Public, 
Residing in Boise, Idaho. 


_ Received in evidence as General Counsel’s Ex- 
ibit No. 1-I, September 28, 1954. 


——EEEE 


[Title of Board and Cause.] 


INTERMEDIATE REPORT AND 
RECOMMENDED ORDER 


Statement of the Case 


' Upon a charge and amended charge filed on Jan- 
lary 11 and March 8, 1954, respectively, the com- 
Fait in this case was duly issued on September 
, 1954, alleging that the Intermountain Equipment 
Jompany, herein called the Respondent, had en- 
saged in and was engaging in unfair labor practices 
iffecting commerce within the meaning of Section 


| (a) (1), (3), and (5) and Section 2 (6) and (7) 
Rs the National Labor Relations Act, as amended, 
ft Stat. 136, herein called the Act. Copies of the 
parse, complaint, and notice of hearing were duly 
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served upon the Respondent and the charging party, 
General Teamsters, Warehousemen and Helpers, 
Local Union 483, herein called the Union. 


According to the complaint, the same conduct 
violated the three subsections of Section 8 enumer- 
ated above, such conduct taking place when, in the 
course of collective bargaining with the Union, the 
Respondent, although refusing to agree to contract 
provisions calling for a certain amount of sick leav 
and an annual bonus, allegedly had orally agreed 
that, if any bonuses were paid to employees, all em- 
ployees, including those in the bargaining unit, 
would be paid bonuses without discrimination and 
that sick leave would be granted to all employees 
without discrimination, as in the past, but that since 
July 27, 1953, the employees in the unit had los 
wages because of sickness for which sick leave was 
not granted and that, although the Respondent had 
on about December 25, 1953, paid bonuses to sub 
stantially all its employees who were not members] 
of the Union nor in the bargaining unit, it had 
failed and refused to pay to the employees in the 
bargaining unit the customary Christmas bonus 
paid annually to all its employees. The Respond- 
ent’s answer, dated September 5, 1954, conceding 
jurisdiction, admitted the payment of bonuses to 
some of its employees, excluding those in the unit, 
and admitted refusal to pay bonuses to employees 
in the unit, but justified such nonpayment on the 
ground that bonuses were a subject of negotiation 
and, after discussion, were excluded from the con- 
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tract resulting from such negotiations. The answer 
denied knowledge of loss of wages by employees in 
the unit as a result of sickness and denied any 
‘promise to pay sick leave as in the past. In an 
amendment to its answer, dated September 27, 1954, 
the Respondent avers that denials of bonus and 


sick leave constituted and gave rise to grievances 
or disputes under the terms of the 1953 contract be- 
tween the Respondent and the Union but the 
remedy so provided had not been utilized and that 
no complaint should have issued until all remedial 
action under the terms of the contract had been 
exhausted. The amended answer also asserted that 
the issue involved had become moot because after 
the filing of the charge and before issuance of the 
complaint the Respondent had met with the Union 
and bargained on the subject of bonus and sick 
leave and that, as a result, sick leave had been 
incorporated into the 1954 contract but bonuses 
were excluded from the contract by agreement of 
both parties. The amendment to the answer further 
alleged that the charge was filed in bad faith and 
without foundation in fact and that the Nineteenth 
Regional Office of the National Labor Relations 
Board, herein called the Board, had conspired with 
the Union in using the charge for the purpose of 
obtaining undue advantage over the Respondent and 
ie discrediting it in the eyes of its employees and 
customers. 


: 


_ Pursuant to notice a hearing was held before me, 


e the duly designated Trial Examiner, in Boise, 


4 


| 
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Idaho, on September 28, 29, and October 1, 1954. 
The General Counsel of the Board, the Respondent, 

and the Union was each represented by counsel. 
Full opportunity was afforded all parties to be 

heard, to examine and cross-examine witnesses, and 

to introduce evidence bearing upon the issues. At 

the opening of the hearing, counsel for the General 

Counsel of the Board, hereinafter called General 

Counsel (including counsel appearing on his be- 

half), moved to strike certain portions of the amend- 
ment to the answer, including the portion alleging 
a conspiracy on the part of the Regional Office of 
the Board. The motion was granted as to the latter 

part and denied as to the balance. At the close of 
the General Counsel’s case-in-chief, the Respoll 
ent moved to dismiss the entire complaint. The 
motion was denied. At the close of the hearing, the 
parties argued orally and were given time in which 
to file briefs. The General Counsel’s motion to con- 
form the complaint to the proof in formal matters 
was granted. 


On November 9, 1954, following the close of the 
hearing, the Respondent filed a motion to strike the 
testimony of two witnesses which was offered in 
rebuttal, a motion to dismiss the entire complaint, 
and a brief in support thereof. The first motion is 
denied. The testimony alluded to is not the basis 
of an unfair labor practice in itself in view of the 
fact that it went to an incident occurring more than 
6 months before the filing of the charge. However, 
the testimony went to a state of mind on the Re 
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spondent’s part, from which a disposition to dis- 
criminate might be deduced. As such evidence 
tended to cast doubt on the Respondent’s good faith 
previously attested by its own witnesses it is within 
the scope of rebuttal evidence. The Respondent’s 
motion to dismiss the complaint is granted as to 
the alleged refusal to bargain and denied as to the 
balance because of the findings and conclusions 
herein made. A brief was also received from the 
Union and has been considered. 


From my observation of the witnesses and upon 
the entire record in the case, I make the following: 
| 
: Findings of Fact 


It is conceded and I find that the Respondent is 
engaged in commerce within the meaning of the 
Act in amount well in excess of the $50,000 direct 
out-of-state sales as well as in excess of the amount 
of interstate purchases necessary to bring it within 
the Board’s present formula for asserting jurisdic- 
tion. It is also admitted and I find that the Union 
is a labor organization within the meaning of the 
Act. 


: 


The Respondent’s amendment to its answer raises 
a question as to whether or not resort to the griey- 
ance procedure under the 1953 collective bargaining 
agreement was a condition precedent to any resort 
to unfair labor practice proceedings under the Act. 
‘Section 10 (a) of the Act provides that the power 
of the Board to prevent unfair labor practices 


“shall not be affected by any other means of adjust- 
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ment or prevention that has been or may be estab- 
lished by agreement, law, or otherwise * * *” 
Therefore, the contention of the Respondent that 
the complaint should not have issued is without 
merit.! 

I. The Unfair Labor Practices 


A. The Refusal to Bargain 


1. History of bonus and sick-leave practices; his- 
tory of bargaining 


The Union was certified by the Board as the col- 
lective bargaining representative of a unit? of the 
Respondent’s employees, roughly the equivalent of 
the tool room employees in the Respondent’s Boise 
establishment, on June 26, 1953. On July 3, 1953, 
Frank Baldwin, secretary-treasurer of the Union, 
approached Philip Dufford, the Respondent’s vice 


IN. L. R. B. v. Newark Morning Ledger Co., 120 
FF. 2d 262, 266 (C.A. 3); N. L. R. B. v. Walt Disney 
Products, 146 F. 2d 44 (C.A. 9); Dant & Russell, 
Ltd., 92 NLRB 307. 


2The unit, concerning the propriety of which no- 
question is raised, is ‘‘Al]l warehouse employees of 
Intermountain Equipment Company, construction 
machinery, equipment and parts sales and service 
plant in Boise, Idaho, including warehousemen, 
shipping and receiving clerks, price clerks, counter- | 
men, order clerks, delivery men, inventory clerks_ 
and warehouse filing clerks, excluding all managers, 
assistant managers, foreman, confidential secre- 
taries, office clerical employees, outside salesmen, 
professional employees, guards and supervisors as” 
defined in the Act. 
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president and general manager, relative to a col- 
lective bargaining contract. Thereafter, negotiating 
meetings were held on July 22 and two other days 
before July 28, 1953, when a collective bargaining 
agreement, reached on July 27, was signed. Ne- 
gotiations were conducted by Baldwin, Roy Buntin, 
and Alvin Stewart (the latter two being employees) 
for the Union and by Dufford and Ray Fortune for 
the Respondent. Dufford, being inexperienced in 
labor relations, had asked Fortune, who was in 
charge of labor relations for Morrison-Knudson 
Construction Company, to assist him. Among the 
topics bargained about, the subjects of wages, union 
shop, bonuses, and sick leave raised the greatest 
controversy. At about the third session, the parties 
discussed the union-shop demand. Dufford at first 
was opposed to it, but Fortune told him that Bald- 
win would never sign a contract without it. Discus- 
- then centered on the period of time within 
which employees would have to join the Union. 
‘The Union asked the minimum time permitted by 
the Act. Dufford sought to extend the compulsory 
joining date for 6 months after date of hire. Finally 
the parties compromised on a 60-day period. The 
subjects of bonus and sick leave were then dis- 
cussed. 


Although, before 1953, bonus payments had been 
oe for a number of years extending to years be- 
fore 1950, no formalized plan had ever been adopted. 
if Respondent considered payment of a bonus to 
individual employees to be a matter of discretion 


i 
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on the part of management after consideration of a 
number of variable factors. But there is evidence 
from which it may be found that, in practice, an 
employee who had been employed for a minimum 
of a year might expect to receive a bonus equivalent 
to about 1 month’s wages or salary and it was stipu- 
lated that for some years prior to 1953 the Re- 
spondent had paid bonuses to substantially all its 
employees, including those whose job classification 
were included in the unit. I infer therefore that in 
practice the size and payment of bonuses were more 
routine and in pattern than they were in theory. 


Before the certification of the Union, the Re 
spondent had no formalized practice with respect to 
compensated absences because of sickness or other- 
wise. That is to say, it had never defined what would 
constitute a good excuse for absence, and it had set) 
no definite limit on the duration of compensated 
absence for sickness. Except in unusual situations 
the Respondent left the matter of compensation for 
time not worked to the department heads on an 
informal basis, and the evidence indicated consider- 
able lenience in such matters, not only in cases 0 
sickness but also time off granted for errands and 
even a day or so off in the hunting season. 


In negotiations, the Union was asking a contradl 
provision for the payment of a bonus equivalent to 
1 month’s salary and it was asking for 6 days’ paid 
sick Jeave during the year’s period., Dufford op- 
posed a contract provision covering either one. He 
said that if a definite period of sick leave were 
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given, the employees would take it as of right 
whether or not they were sick. Stewart was in- 
clined to agree with Dufford that there was a 
danger of abuse. Baldwin said that such was not 
always the case, mentioning one company (with 
whom the Union had a contract) of whose em- 
ployees 35 per cent did not use the full period of 
sick leave allowed. Dufford asked why the Union 
wanted sick leave in the contract and asked if they 
were not satisfied with the way the Respondent had 
handled sick leave in the past. Stewart answered 
that he had never taken sick leave but understood 
from the other employees that it had been satis- 
factory. Dufford said that he was proud of the Re- 
spondent’s sick-leave record, that one employee had 
been out for quite some time with polio and was 
never docked. Baldwin asked if he would change 
the policy, and Dufford replied that he saw nothing 
in the near future that would justify changing the 
policy. 


The discussion then shifted to the bonus clause. 
Duttord opposed this on the ground, as he put it, 
that the Respondent had no set policy regarding 
bonus payments and that it was strictly the preroga- 
Ive of management, that the Respondent had no 
vritten bonus arrangement with any employee and 
re never had any, that if he agreed to put a bonus 
rovision in the contract he would be committing 
che Respondent to paying a bonus whether or not 
te Respondent showed a profit, and that the Re- 
spondent would then have to pay the emplovees in 
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the unit a bonus whether or not it paid one to the 

other employees. The testimony is understandably 
at variance as to other statements made at this_ 
meeting by Dufford and Baldwin, which in retro- 
spect assume some degree of importance. Baldwin. 
quoted Dufford as saying that in past history the: 
Respondent had paid bonuses to all employees and™ 
that he did not intend to change, that if anybody 
was paid a bonus they would all be paid a bonus.. 
Dufford denied having said that if anyone was paid 
a bonus all would be paid a bonus, but he testified 
that, on several occasions during negotiations, he 
was asked questions concerning discrimination and 
had replied that none was intended. Since the Re- 
spondent undoubtedly reserved the right to exclude 
from the bonus payment any employees who had 
worked too short a time or who, by virtue of serious 
fault, merited no bonus, I conclude that Dufford 
did not make a statement quite so broad as that 
quoted by Baldwin. At one point, Fortune com- 
mented that his company paid bonuses to monthly- 
paid employees but not to hourly-paid employees. 
Dufford said that the Respondent had never dis- 
eriminated between monthly-paid and hourly-paid 
employees with respect to the bonus. Baldwin ex- 
pressed some concern that this practice might 
change and that employees outside the unit would 
be paid bonuses while those in the unit would not. 
Dufford said that it was not his intent to discrimi- 
nate. At about this point, as nearly as I can deter- 
mine by piecing together the testimony of the 
several witnesses who testified concerning it, 
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Fortune interposed by saying to Baldwin, ‘You 
heard the man. Now the monkey is on your back.”’ 
Baldwin told Fortune to be quiet or he would come 
over to his place and organize his employees. After 
a few other irrelevant remarks, Fortune, turning 
to Dufford, commented with respect to Baldwin’s 
statement about organizing the employees of Mor- 
rison-Knudson that, whatever Baldwin said he 
would do, he would do; and then, addressing Bald- 
win, Fortune said that the same went for Dufford 
and that whatever Dufford said he would do was 
exactly what he would do. This was taken by Bald- 
win to mean that Dufford’s assurance about non- 
discrimination could be relied on and that the 
Respondent would continue to handle sick leave and 
bonus payments without a contract provision in 
the same manner as in the past. Baldwin called 
Buntin and Stewart out of the room for a confer- 
ence, and asked them if they had always received a 
honus and if they should take Dufford’s word about 
the policy remaining the same. Buntin, who had 
been with the Respondent for nearly 5 years, said 
that he had always received a bonus and that as far 
as he knew, Dufford’s word was good. Stewart con- 
curred. Expecting a continuance of past practices 
with respect to bonuses and sick leave, the union 
negotiators returned to the meeting room, and, 
aot again mentioning the subject of bonuses 
and sick leave, began negotiating on w ages. 


After the parties had reached agreement on the 


terms of the contract on July 27, the union com- 
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mittee tendered the agreement to the employees in 
the unit with an explanation of what had been said 
about bonuses and sick leave. The employees ap- 
proved the contract. 


Shortly after the Union’s certification by the 
Board, the Respondent had installed a time clock in 
the parts department for the employees in the unit. 
Following the execution of the collective bargaining 
agreement in July, 1953, the Respondent instructed 
the supervisors in the parts department that they 
should adhere strictly to the contract and not do: 
anything or give anything except what was in the: 
contract. As a result, only time shown as worked by — 
the clock was paid for and absences because of — 
sickness were no longer approved for compensation. 
No instructions regarding sick leave were given to 
supervisors of other departments. I infer, there-- 
fore, that the practice of giving sick leave continued 
except in the department covered by the union con- 
tract. 


About Christmas time, 1953, the Respondent paid 
a bonus to substantially all its employees other than 
those in the unit. The latter were paid no bonus. 
The decision to pay no bonus to those in the unit 
was reached in December by Dufford in consulta- 
tion with Respondent’s President Swenson. The 


3This was not alleged or proved as an unfair labor 
practice, whether because the General Counsel be- 
lieved no discrimination was committed thereby or 
because the event may have taken place more than 
6 months before the date of the filing of the charge 
is not certain. 
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reason for such decision, Dufford testified, was 
“because we had a contract of employment with 
those people by which we guaranteed and had to 
live by the contract, which bound us to certain 
terms with these people, such specific binding agree- 
ment not existing with the other people, and by the 
terms of which contract, we could incur consider- 
able expense. Also due to the fact that there was 
a possibility that payment of a bonus could, under 
certain sets of circumstances become a violation of 
our contract or * * * that unfair labor charges 
could be filed against us for, conceivably could be 
‘filed for payment of a bonus.’’ 


_ After the bonus was paid to employees outside 
the unit, the Union had two meetings with the Re- 
spondent in which that subject, along with a matter 
of hours of work, was discussed, and on January 
4, 1954, Baldwin telephoned Dufford to say that he 
understood ‘‘some of the boys * * * had been 
docked for the sick leave,’’ and he asked Dufford if 
the Respondent was going to pay it. According to 
Baldwin, Dufford ‘‘still took the position that was 
the Company’s prerogative and that ended the con- 
versation.’” The 1953 bonus was never paid to em- 
ployees in the bargaining unit. When the parties 
negotiated a new contract in 1954, a provision for 
sick leave, but not for bonus, was agreed to, 


2, Arguments and conclusions 


The General Counsel contends that, during ne- 
Botintions for the 1953 contract, the parties made a 


9 
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collateral oral contract which was not inconsistent 
with the terms of the written contract and that the 
alleged refusal to bargain was the Respondent’s 
repudiation of the collateral agreement and the 
alleged discrimination was the disparate treatment 
of employees in the unit and outside the unit with 
respect to bonus and sick leave. The General Coun- 
sel does not specifically argue that the refusal to 
bargain consisted of a unilateral change in working 
conditions without prior notice to the Union and 
opportunity to bargain thereon, but the conclusion- 
ary allegations of the complaint classify the Re- 
spondent’s withholding of the bonus to those in the 
unit, while granting it to those outside the unit, as 
violations of Section 8 (a) (1), (8), and (5). Pre- 
sumably, therefore, the General Counsel is relying 
on two theories of refusal to bargain as well as on 
the theory of discrimination and interference. 


The Respondent denies the existence of a col- 


lateral agreement, and in its answer alleges that the 
issue of bonus and sick leave has become moot be- 
cause, since the filing of the charge (January 11, 
1954) and amended charge (March 8, 1954) and 
before the issuance of the complaint (September 7, 


1954), the Respondent and the Union met and bar-. 


gained on the said issues and as a result incorpo- 
rated sick leave in the contract dated July 27, 1954, 
and excluded bonuses therefrom. By such bargain- 


ing, the Respondent alleges that it has rectified any 


violation of the Act to the equivalence of any 
affirmative action the Board might require under a 
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remedial order in this case. It is not clear whether 
the bargaining which took place between the parties 
in the period following the filing of the charge and 
amended charge and before the issuance of the com- 
plaint was lhmited to negotiating for the 1954 con- 
tract or whether it also involved negotiations re- 
specting the payment of a 1953 bonus and of sick 
leave during the terms of the 1953 contract. If it 
was limited to the 1954 contract, the issue obviously 
is not moot. From other statements made in the 
Respondent’s answer, as well as from evidence of- 
fered, I infer that the bargaining that took place 
between the date of the filing of the charge and the 
execution of the 1954 contract was confined to that 
contract. That bargaining looked only to the future, 
therefore, and not to rectifying any possible past 
unfair labor practices. The subject of bonuses was 
mentioned in two meetings toward the end of the 
year 1953, but evidence is lacking as to what was 
said there about the 1953 bonus. It is not clear 
Phether what was said in those two meetings was 
just a protest by the Union with a rejection thereof 
py the Respondent or whether the parties explored 
the subject fully from a standpoint of bargaining. 
a any event, if any unfair labor practices were 
committed by the Respondent, I conclude and find 
hat they are not moot. 


The first issue to be disposed of is that of a 
refusal to bargain, whether on the theory of a re- 
oudiated collateral oral agreement or on the theory 
if making unilateral changes in existing conditions 
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without consulting about them with the Union. The 
Respondent not only denies the existence of a col- 
lateral oral agreement but takes the position that 
legally there could not be one made in the negotia- 
tion for a written contract because the understand- 
ings reached by the parties orally merge in the. 
writing as the consummation thereof. It is often) 
stated as a rule of law that in the absence of mis- | 
take or fraud a written contract merges all prior 
and contemporaneous negotiations in reference to 
the same subject, and the whole engagement of the 
parties and the extent and manner of their under- 
taking are embraced in the writing. But rules in- 
variably have their exceptions. And an exception 
to this rule is that the parol evidence rule does not 
apply to a purely collateral contract distinct from 
and independent of the written agreement although 
it. may relate to the same general subject matter and 
grows out of the same transaction, if it is not im 
consistent with the writings In the case at hand 
the writing did not provide that there should be no 
sick leave or bonus so there would be no inconsist- 
ency between the writing and a collateral oral agree 


4Van Ness v. Washington, 4 Pet. (U.S.) 2382; 
Brawley v. United States, 96 U. S. 168; Hawkins 
v. United States, 96 U. 8S. 689, Trego v. Arave, 20 
Idaho 38, 116 P. 119; Rosen v. Tackett, 222 Mich 
673, 193 N. W. 192. 


5Booth v. Booth & B. Commercial School, 120 
Conn. 221, 180 A. 278; Mitchell v. Lath, 247 N.Y. 
377, 248 N.Y. 526, 160 N.E. 646, 162 N.E. 511; 
Roof v. Jerd, 102 Vt. 129, 146 A. 250. See A.LT. 
Restatement, Contracts, Vol. I, Sec. 229. 
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ment. But the formation of such a collateral oral 
agreement would be subject to the law of formation 
of contracts generally. A clear meeting of the minds 
would be necessary, and the undertaking would 
have to be of the kind that the law recognizes as 
obligatory. I am not satisfied that such was the case 
here. From something that Dufford said, Baldwin 
got the impression that, although the Respondent 
would not commit itself to the definite payment of a 
bonus, it would not discriminate against employees 
in the unit if a bonus should be paid to employees 
at all. If the Respondent had been willing to com- 
mit itself to such an undertaking, that undertaking 
‘could, of course, have been given expression in the 
written contract. The failure of the union negotia- 
tors to suggest such a clause in the contract is a 
factor that must be considered in determining the 
probabilities of the existence of a collateral agree- 
ment. The parties may, of course, have been weigh- 
ing the matter not so much of mecluding such a pro- 
vision in the contract as of leaving the subjects of 
bonus and sick leave under the Respondent’s in- 
formal discretionary handling as in the past, with 
the understanding that there would be no discrimi- 
nation in the exercise of the Respondent’s discre- 
tion. But if the parties intended a collateral 
Lontractual commitment of this sort, it would he 
expected that the parties would attempt to nail 
he matter down. In order to do so, the Union would, 
n all probability, upon returning from the private 
conference across the hall between Baldwin, Buntin, 
and Stewart, have announced to Dufford: “All 
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vight. We agree not to require a provision on 
bonuses or sick leave in the contract in consider- 
ation of your promise that you will hereafter treat_ 
the employees in the unit in all respects as you treat 
those outside the unit in regard to these matters.’ | 
This would have been specific notice to Dufford that. 
the Union intended a collateral agreement and it 
would have required Dufford squarely to agree or 
disagree. The failure of the union representatives 
to mention the subject again after returning to the 
conference room is an element that derogates from 
the force of the General Counsel’s contention that a 
collateral agreement existed. I am inclined to the 
opinion that the Union’s attitude was one of re- 
liance on a gentlemen’s agreement, that is, on the 
good faith of the Respondent rather than on a 
contractual commitment. I find, therefore, that no 
collateral oral agreement, in the legally enforceable 
sense, was in fact. intended or made. 


The General Counsel’s first contention in support 
of his allegation of a refusal to bargain in violation 
of Section 8 (a) (5) of the Act—that a repudiation 
of a previously made collective bargaining agree 
ment, in itself, is a refusal to bargain in violation 
of the Act—will not need to be passed on here, as 
I have found that no collateral oral contract was 
in fact made. But his second apparent contention, 


6Although the Board has not, so far as I am 
aware, passed on such a contention on facts such as 
those involved here, it has frequently stated that it 
will not police the terms of collective bargaining 
agreements. 
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that the unilateral termination of the practice of 
giving sick leave and bonuses constituted a violation 
of that section of the Act, requires examination. If 
the discriminatory aspect of the change is, for the 
moment, removed from consideration, I see no basis 
for a contention that the unilateral change was a 
refusal to bargain. Suppose, for the sake of argu- 
ment, that the Respondent had discontinued its sick 
leave and bonus practices as to all employees. This 
would eliminate the appearance of discrimination. 
Under the remaining facts of this case would such 
a change have constituted a refusal to bargain? I 
think not, because after negotiations on the subject, 
in which the Respondent had taken the position that 
bonuses were a matter of management prerogative 
and that the Respondent did not wish to be bound 
to pay bonuses whether or not profits warranted it, 
the Union appeared content to leave those matters 
under the unilateral administration of the Respond- 
ent.’ It was contemplated, therefore, that the Re- 
spondent would not need to propose changes in 
bonuses or sick leave for bargaining before acting 
unilaterally. Furthermore, such evidence as there 
is indicates that the Union was given an opportunity 
to negotiate on the matter after the bonus was 
given. Hence, I find that the Respondent did not 


See The Borden Company, 110 NLRB No. 127. 


8In this respect, the case differs from Armstr ong 
Cork Co. v. N.L.R.B., 211 F. 2d 843, and other cases 
where unilateral action was held to constitute a 
refusal to bargain. 


| 
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refuse to bargain with the Union within the mean- 
ing of Section 8 (a) (5) of the Act. 


There remains the question of whether or not the 
act of the Respondent in excluding the employees 
in the bargaining unit from participation in the 
bonus payments and sick-leave benefits, although 
affording them to substantially all other employees, 
constituted a discrimination within the meaning 
of Section 8 (a) (3) of the Act. In the cases where” 
unilateral changes have heen dealt with under 
charges of violation of Sections 8 (a) (1), (8), and” 
(5), the discussion has sometimes centered on the 
question of refusal to bargain, and the decision on 
the matter of discrimination seems to have ridden” 
in on the 8 (a) (5) disposition, whichever way that 
went. Hor example, in the case of Armstrong Cork 
Co. v. N.L.R.B., 211 F. 2d 848 (C.A. 5), the court) 
enforced the Board’s order based on findings of 
8 (a) (1), (8), and (5) violations in the withholding” 
of a general wage increase from union-represented. 
employees while granting it to other employees (103 
NLRB 133), while in the case of N. L. R. B. vi 
Nash-Finch Company, 211 F. 2d 622 (C.A. 8), the 
court denied enforcement of the Board’s order 
based on findings of like violations for the discon- 
tinuance of life insurance, hospitalizations, and 
Christmas bonus (103 NLRB 1695). In neither of 
the foregoing cases did the court attempt to sepa- 
rate the discrimination aspect of the case from the 
refusal-to-bargain aspect. In fact, neither court 
appears to have given the question of discrimina- 
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tioh any separate consideration at all. Yet, it 
appears to me that a separation of the two aspects 
of such cases is especially essential, both in respect 
to the existence of an unfair labor practice and in 
respect to the appropriateness of a remedy. For a 
refusal to bargain, the appropriate remedy is not 
that a respondent shall rectify a discrimination by 
giving benefits withheld. The injunctive and affirm- 
ative orders in a case of refusal to bargain are 
designed only to require the performance of the 
statutory duty to bargain. Where the Board’s 
order is designed to equalize disparate treatment of 
employees, such remedy is appropriate to the cases 
in which a violation of Section 8 (a) (3) rather 
than 8 (a) (5) is found. In fact, in the absence of 
a finding of discrimination, I can think of no case 
where a refusal to bargain could appropriately be 
remedied by an order to give monetary benefits to 
one group of employees from which group alone 
Bey had been withheld. Where the Board gives 
such remedy, it is because it finds an unlawful 
discrimination without regard to whether or not a 
refusal to bargain is involved in the case.2 The fail- 
ure of the court in the Nash-Finch case to discuss 
the matter of discrimination at all detracts from 
its force as a precedent in this case, because the 


Jersey Coast News Co., 105 NLRB 430; Newark 
ews Dealers Supply, 94 NLRB No. 239; Gaynor 
News Co., 93 NLRB 299; Rockaway News Supply 
Co., 94 NLRB 1056; Winona Textile Mills, Ine., 
68 NLRB 702; Sullivan Dry Dock and Repair 
Corp., 67 NLRB 627; Chicago Steel Foundry Com- 
pany, 49 NLRB 100. 
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absence of discussion of discrimination suggests an 
oversight. Perhaps the court would have reached 
the same conclusion on the facts of that case even 
if it fully considered the question of discrimination, 
because it was of the opinion that a change in the 
language of the proposed maintenance-of-standards 
clause was made with a design to eliminate the 
fringe benefits previously enjoyed.!® On such an. 
interpretation of the negotiations, a claim to dis-- 
eriminatory treatment might be ungrounded. If a: 
bargaining representative, seeking a contract pro- 
vision for the payment of a bonus or other benefit, 
is told by the employer with whom it is bargaining, 
‘‘No, we will not give it to you—what we have 
otherwise said we would give the employees repre- 
sented by you is the sum total of what we will give’ 
them, even though we reserve the right to give 
additional benefits to employees outside the collective 
bargaining unit,’’ and if the bargaining representa-: 
tive settles on that basis, it is charged with notice 


The Union at an early stage of the negotiations 
in the instant case proposed a clause that employees: 
would retain the special privileges previously en-: 
joyed. This was apparently rejected and eliminated. 
The Respondent suggests that ‘‘special privileges” 
included sick leave and bonus, and thus apparently: 
seeks to make the facts here more analogous to those 
in the Nash-Finch case. But the bonus and sick- 
leave clauses were separately proposed in the ne- 
gotiations in addition to the _ special-privileges 
clause. Stewart testified that the special-privileges 
clause was intended to cover such subjects as coffee 
breaks. I conclude that the parties understood that 
sick leave and bonuses were not intended to be 
covered by the special-privileges clause. 
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of the possibility of disparate treatment—notice 
that the emplovees whom it represents may not be 
given such additional benefits as may be given to 
unrepresented employees. Any discrimination that 
follows would not, in my opinion, be unlawful dis- 
crimination because the right to complain of 
discrimination was consciously bargained away. Al- 
though the parties in the Nash-Finch ease did not 
put their intentions into such express language, 
the court apparently concluded that the effect was 
the same as if they had. The difference of opinion 
between the Board and the court in that case is not 
as to what result would follow in a case where the 
intent of the parties is expressed as I have put it 
above in the hypothetical case but apparently stems 
from the interpretation of the words and acts of the 
parties. The Board interpreted them as showing 
no intent to bargain away existing conditions, while 
the court apparently interpreted them as showing 
such intent. Indeed, from the language used hy the 
court, one receives the impression that the court 
considered intent to be of no consequence at all, for 
it recites, ‘‘ Where parties to a contract have deliber- 
htely and voluntarily put their engagement in writ- 
ing in such terms as import a legal obligation with- 
ut uncertainty as to the object or extent of such 
ngagement, it is conclusively presumed that the 
ntire engagement of the parties and the extent and 

anner of their undertaking have been reduced to 
writing. Ford v. Luria Steel & Trading Corp., 8 
. 192 FB. 2d 880, 884 and cases cited."’ By this 


| 
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language, actual intent is rendered nugatory in the 
face of a conclusive presumption. The legal gen- 
erality quoted is not precisely apposite, however. 
It would be, undoubtedly, if one of the parties were. 
contending that the contract embraced an under- 
taking not expressed in the final writing. But that 
was not the case. The union in the Nash-Finch case 
was not suing for breach of contract, contending 
that. additional benefits beyond those shown in the 
writing were contracted for. The contention there 
advanced by the General Counsel and accepted by 
the Board was that the several fringe benefits were 
not contracted for. So the question was not whether 
or not the writing expressed the full contract. Tt 
was whether the parties intended to leave the sub 
ject of fringe benefits open for future negotiations, 
or intended that further consideration of them 
should be foreclosed. The court may have been jus 
tified in attributing the latter intent to the parties 
on the facts of the case; an inference of such intent 
was not unreasonable. But resort to a conclusive 
presumption in the Nash-F inch case was not needed 
and I do not read the decision there as a complete 
disregard of intention. Certainly, if the parties 
after negotiating on a fringe benefit, decide thal 
further study is needed before any agreement car 
be reached thereon and thus decide to postpone 
further negotiation on that subject for 60 days t 
permit such study, meanwhile executing a collective 
bargaining agreement covering everything agreec 
to up to that point, the execution of the contraet 
should not foreclose further negotiations. This is 
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BP nse the intent of the parties discloses otherwise, 
and no conclusive presumption should be drawn, 
‘contrary to the intentions of the parties, that the 
execution of the written contract sealed off negotia- 
ions on the deferred subject. ' 


The Board, of necessity, recognizes the im- 
portance of the apparent intent of the parties when 
it distinguishes between those cases where a sub- 
Ject of bargaining is omitted from a written agree- 
ment on the one hand after it has been a topic of 
negotiation and on the other where it has not even 
“| considered for bargaining.!! In the first, the 
tailure to press for the omitted subject in my opin- 
ion justifies an inference that the party making the 
Sand originally is content to dispense with any 
contractual obligation in view of the other con- 
sessions made (the problem of interpreting Section 

(d) of the Act wholly aside). In the second, no 
mference of such an intent can be drawn. The 
qatural inference there would be that neither party 
2ven thought of the matter. 


Whether or not the court in the Nash-Finch case 
‘eached a correct conclusion, I am of the opinion 
that the court did not distinguish between a con- 


"The Jacobs Manufacturing Company, 94 NLRB 
214, where the Board indicates that the parties by 
Xpressed intent may foreclose bargaining during 
he terms of the contract by stating therein that 
hey intend the contract to be complete and to fore- 
lose further bargaining whether or not subjects of 
lareaining were raised in negotiations. See Phelps 
Jodge Copper Products Corporation, 96 NLRB 982. 


} 


| 
i 


48 Intermountain Equipment Company vs. 


tractual obligation to furnish something and a statu- 
tory obligation to bargain about that subject. Also 
in the court’s opinion is an apparent intimation 
that collective bargaining agreements are to be 
tested by the rules governing contracts generally 
so that if the parties fail to negotiate and contract 
concerning a negotiable subject that subject is ex- 
cluded as a negotiable subject for the term of the 
contract. That result might follow where strangers 
or parties having no existing relationship enter into 
a contract. Neither may compel the other to con- 
sider additional subjects for contracting. But a 
collective bargaining agreement is one reached by 
parties between whom there is an existing and con- 
tinuing relationship which constantly gives rise to 
bargainable matters. In the interest of industrial 
peace, Congress has, by the Act, imposed a duty to 
bargain where it would not otherwise exist. It has” 
also proscribed discrimination to encourage or dis-— 
courage labor organizations. Contracting strangers 
are unfettered in either way. The same legal prin- 
ciples cannot, therefore, be applied to both types 
of contracting parties. 


Because the Union, during negotiations, acceded 
to the Respondent’s retention of control over the 
bonus and excused absence for sickness, it pre- 
sumably waived those subjects as bargainable items 
for the duration of the 1953 contract. Does it fol- 
low, then, that the Respondent’s withholding of the : 
bonus and sick leave from employees in the bar- 
gaining unit is not only no refusal to bargain but 
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also no discrimination? Tf the parties had expressly 
agreed that bonus and sick leave were to be no 
longer given, any suggestion of unlawful discrimi- 
nation thereafter arising from disparate treatment 
of employees in the unit from those outside in re- 
spect to those matters would be successfully dis- 
pelled. It is the Respondent’s position that the 
same result should follow on the facts of this case. 
Dufford gave as reasons for withholding the bonus 
from the employees in the bargaining unit, first, 
that by the collective bargaining contract the Re- 
spondent ‘‘could incur considerable expense’”’ and, 
second, that if a bonus were paid unilaterally an 
unfair labor practice charge ‘‘conceivably could be 
filed.”’ 


The first ground was apparently intended by 
Dufford to carry with it the idea that employees in 
the unit were given unequal advantage by the con- 
tract and that this was equalized by giving bonuses 
to employees outside the unit. In any event, the 
Respondent had Dufford testify to the wage rate in- 
erease resulting from the contract which, it is 
argued, was something the employees outside the 
unit did not get. If no more had been said in the 
bargaining conferences about bonus and sick leave 
than was said about fringe benefits in the Nash- 
Finch case, the Respondent’s argument would have 
some force, because in the absence of expressed 


‘understandings, an understanding that the bonus 


| 


: 


‘might be distributed unequally in order to balance 


any unequal advantages acquired under the contract 
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might be presumed. For two reasons, however, I 
am not moved by the argument. In the first place, 
it assumes that the contract advantages were not 
otherwise balanced—a fact not well established. In 
fact, the evidence leads me to deduce that other 
compensating factors were present. Although the 
employees in the unit got an increase in their hourly 
rate, the Respondent terminated the 7 hours a week 
over 40 for which overtime pay at the rate of time 
and a half had been paid in the past. The result 
was that the take-home pay of employees in the 
unit, with the hourly-rate increase, was no greater 
than before and in some instances, at least, was 
slightly less. As employees not in the unit were 
mostly on a salary basis, J cannot assume that they 
suffered any comparable loss as a result of going 
on a 40-hour week. Rather, it would be natural to 
assume that their weekly rate remained the same, 
and, with shorter hours for the same pay, their 
compensation in effect would have been increased. 


Also, although no blanket raise in weekly pay was 


given to employees outside the unit at the time the 
1953 collective bargaining agreement went into ef- 
feet, employees outside the unit did receive merit 
increases in the period in which that contract was 
in effect. Except for the hourly rate increase, the 
contract does not appear to have provided benefits 
not previously enjoyed. 


In the second place, the Respondent did not, at 
the bargaining conferences, evidence any intent to 
terminate the bonus and sick-leave practices. On the 


| 
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contrary, it gave the Union reason to believe that 
such practices would continue. The Respondent’s 
objection to the sick-leave clause proposed by the 
Union was only as to the fixed time—not to the 
allowance of a discretionary amount of time. Duf- 
ford’s question as to whether the Union was not 
satisfied with the way sick leave had been handled 
in the past, his eulogy of the Respondent’s handling 
of sick leave, and his answer, in response to the 
question as to whether the Respondent would be 
likely to change its practice, that he foresaw noth- 
ing in the near future that would justify changing 
the Respondent’s policy, all were designed to create 
an expectation that the Respondent’s practice re- 
specting sick leave would continue, as in the past, 
on an informal basis. From such expressions there 


is no basis to infer that the parties understood sick 


leave was to be terminated or bargained away in 


exchange for other benefits. If anything, the Union 
was induced to give up its sick-leave demand by 


the Respondent’s expressed intent not to change the 
past practice. Although such expression was not a 


contractual undertaking, the Union would have 
been justified in assuming that, if the Respondent 
made any change in its past practice, it would do so 
on some basis other than that of failure to include 
/a provision on sick leave in the contract. This is 
especially true in view of the assurances which 
Dufford testified he gave several times in the ne- 


gotiations that no discrimination was intended. The 
Respondent’s present position, that it had a right 
to withhold sick leave because it was not included in 
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the contract after the subject was discussed, ap- 
pears to be ill taken, for it amounts to an assertion 
that the Union should not have believed that Duf- 
ford was making his statements in good faith and 
so should not have relied on them in foregoing its 
request for a specific period of sick leave. 


The Respondent’s objections to the Union’s con- 
tract proposal of a bonus equal to 1 month’s pay 
was not merely to the definiteness of amount. It 
also objected to being under a contractual obligation 
to pay a bonus regardless of whether the Respond- 
ent’s profits justified it. But here again, the tussle 
was not for a choice between bonus and no bonus. 
At the time the Union dropped the discussion about 
bonuses, no other contract provision was being con- 
sidered and there was no suggestion that the Union 
was confronted by the Respondent with a choice 
between its several demands. Rather, the alter- 
natives were contractual commitment or discretion- 
ary handling of bonuses. The Union acceded to the 
latter. Everything that was said, even if not put in 
the express words in which Baldwin quoted Dufford 
(that if any were paid bonuses they all would be 
paid bonuses), indicated that the Respondent’s dis- 
cretion would be based on its ability to pay and 
on its evaluation of individuals for determination 
of merit rather than on wnion representation or 
nonrepresentation. If the Respondent actually be- 
lieved that the bonus was bargained away by the 
Union and that the execution of the contract re- 
lieved the Respondent from even considering in- 
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dividuals in the bargaining unit for bonus purposes, 
it would have had such an understanding as soon 
as the contract was executed. But asked when the 
decision was made to exclude employees in the bar- 
gaining unit from participation in the 1953 bonus, 
- Dufford answered that it was made in December at 
the time when bonus payments were under con- 
sideration. He talked the matter over with Presi- 
dent Swenson and at that time decided not to give 
bonuses to employees in the bargaining unit. Al- 
though at the bargaining conferences the Respond- 
ent disclaimed any intent to discriminate and 
excluded such intent as a reason for refusing to 
include a bonus provision in the contract, in De- 
cember the Respondent rationalized its diserimina- 
tion between employees in the bargaining unit and 
the other employees by the fact that employees in 
the unit were covered by a contract which did not 
include a bonus. If an employer were free to dis- 
eriminate between employees on that eround, he 
could with impunity deprive employees represented 
‘by a union of everything provided before the union 
became the chosen representative which improved 
working conditions while at the same time continu- 
ing to provide such things for employees not so 
represented so long as nothing in the union contract 
‘provided therefor. So he might remove drinking 
‘fountains, washing facilities, work stools, adequate 
lighting, and many other improvements or coun- 
veniences from departments of employees repre- 
sented by a union while continuing to provide the 
same thing for other employees. If those things 
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were not covered by the union contract, the em- 
ployer would be under no obligation to continue 
them, but if he is going to discontinue them, he 
should do so on a nondiscriminatory basis to avoid 
the type of discrimination proscribed by the Act. 
So in this case, sick leave and bonuses did not 
have to be continued, but when the contract was 
negotiated the parties evidenced a willingness to 
let such practices continue as before under the 
unilateral administration of the Respondent with- 
out contractual obligation; so if they were to be 
eliminated, they should have been eliminated on a 
nondiscriminatory basis. 


I find no merit in the Respondent’s suggestion 
that it might have been subject to an unfair labor 
practice charge if it had given the employees repre- 
sented by the Union a bonus in 1953. The whole 
attitude of the Union was that it wanted the em- 
ployees to have the bonus and was willing that the 
Respondent continue its past practice. On such 
facts no unfair labor practice could possibly result 
from a continuation of past practices.” 


The Respondent argues that ‘‘neither the in- 
dividual employees nor the Union on their behalf 
ever made a claim to respondent for sick leave not 
paid or bonuses not paid under Article VI of the 
1953 contract nor were those subjects taken up 
through grievance procedure of Article XII of 


2Texas Foundries, Inc., 101 NLRB 1642; Bishop, 
McCormick & Bishop, 102 NLRB 1101. 
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that contract.’’ Article VI of the contract reads: 
‘“‘Any claim for wages must be presented to the 
Employer in writing within thirty (80) days of the 
day employee is paid for the period in which wages 
are claimed.’’ Pay for time absent on account of 
sickness can be called wages; so a deduction from 
pay for time lost on account of sickness could give 
rise to a claim for wages for which notice of claim 
should have been given under Article VI. But al- 
though the bonus had been considered a form of 
compensation for services rendered, Section VI, 
of the contract seems inapplicable to any claim for 
bonus because the language of that section appar- 
ently contemplates a claim of short payment of 
periodic wages rather than of nonpayment of an 
annual bonus. However, even if the clause in ques- 
tion were applicable, it would apply to a contractual 
claim; it would not provide a defense to an unfair 
labor practice charge. If it is to be considered at 


all in this case, it would be in connection with the 


remedy. And if considered in connection with the 
remedy, the limitation agreed to by Article VI 
would apply only until such time as the Respondent 
‘rejected the Union’s oral request for payment, be- 
‘cause it is a rule of law too well established to re- 
quire citation of authority that the law will not 
require the performance of a useless act as a condi- 
tion precedent. When the Respondent told the 
Union that it would not pay sick leave or bonus, 
‘the Union was not obligated to disbelieve such state- 
jment and to file a written claim anyway. I have 
‘already stated that when a grievance stems from an 
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unfair labor practice, resort to the processes of the 
Board is not foreclosed by the fact that the griev- 
ance procedure was also available. Not only does 
failure to resort to the grievance procedure of the 
contract not deprive the Board of jurisdiction, but 
it does not constitute a defense to the merits of the 
unfair labor practice charge. Also, mm view of the 
Respondent’s position that it was not required to 
and would not pay the bonus or sick leave, the 
argument that the employees or the Union should 
nevertheless have followed a useless course through 
the grievance procedure is unimpressive. 


The Respondent argues that, before a finding of 
unlawful discrimination can be made, it must be 
proved that the Respondent had an illegal motive to 
discourage union membership. And, it argues, the 
very fact that the Respondent entered into a con- 
tract providing for an increase in wage rates and 
for a union shop negatives any intent to undermine 
the Union. Where it is not evident that an em- 
ployer’s act was designed to differentiate between 
employees—that is, where he clearly intends to dis- 
or sentiments, proof of motive may be a necessary 
element of an unfair labor practice case. But where 
it is evident that an employer’s conduct is based 
on a differentiation between union and nonunion 
employees—that is, where he clearly intends to dis- 
criminate—it is not necessary to show that the em- 
ployer intended such discrimination to have the 
effect of discouraging union membership so long 
as that would be the natural tendency of the dis- 
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crimination.’ No dispute exists here that the Re- 
spondent intended to discriminate between the 
employees represented by the Union and those not 
so represented with respect to bonus and sick leave. 
No unfair labor practice would be found even so if 
the Respondent proved either a justification or an 
excuse for the discrimination. Such a defense might 
be established if the Union had authorized the dis- 
crimination expressly or by necessary implication. 
On the facts of this case, I find neither. All the 
evidence pointed to an understanding that bonus 
and sick leave would be omitted from the contract 
in order to allow them to be handled as they had 
been in the past on a nondiscriminatory basis. The 
tendency of the discrimination here to discourage 
union membership was the same as if the Respond- 
ent had expressly said, ‘You may have union repre- 
sentation if you wish, but to show you that you 
would be better off without it we will terminate the 
-sick leave and bonus which you formerly received 
as a favor from us and we will give you nothing 
that we do not have to give.’’ I conclude and find, 
therefore, that, although the Respondent has not 
-vefused to bargain as alleged in the complaint, it 
has, by a withholding of the 1953 bonus and sick 
leave from employees in the collective bargain- 
ing unit, while granting both benefits to employees 
outside the unit, discriminated in regard to terms 


Phadio Oiticers’ Union v. N. L. R. B., 347 U.S. 
17, 33 LRRM 2417 (under discussion of Gaynor 
moase, II, B.). 
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and conditions of employment of its employees in 
violation of Section 8 (a) (3) of the Act and deriva- 
tively of Section 8 (a) (1) of the Act. 


IT. The Effect of the Unfair Labor 
Practices Upon Commerce 


The activities of the Respondent as set forth in — 


Section I above, to the extent that they have been 


found to constitute unfair labor practices, have a ~ 


close, intimate, and substantial relation to trade, 
traffic, and commerce among the several States, and 
tend to lead to labor disputes burdening and ob- 
structing commerce and the free flow of commerce. 


IIT. The Remedy 


Having found that the Respondent has engaged 
in unfair labor practices within the meaning of Sec- 
tion 8 (a) (3) and (1) of the Act, I shall recommend 
that it cease and desist therefrom and take certain 
affirmative action designed to effectuate the policies 
of the Act. 


Since I have found that the Respondent discrimi- 
nated against employees in the bargaining unit in 
regard to terms and conditions of employment by 
withholding from them the customary bonus, while 
paying it to substantially all other employees, I 
shall recommend that it take action to place the 
employees in the same situation they would have 
been in, absent the discrimination. Ags the bonus 
is usually granted to employees but with some 
exercise of discretion not influenced by union mem- 
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bership or representation, the Respondent should 
determine the merits of employees in the unit to a 
bonus for 1953 on the same nondiscriminatory basis 
that it used in determining whether or not em- 
ployees outside the unit should receive a bonus for 
that year and it should pay to employees in the 
unit the amount of any bonuses so determined. 


Since the 1953 contract has expired and as the 
1954 contract provides for a definite number of days 
of sick leave, no purpose would be served by an 
order to grant sick leave in the future. But to the 
extent that the employees in the bargaining unit 
suffered loss of pay on account of sickness as a 
result of the Respondent’s discrimination, I shall 
recommend that the Respondent make them whole. 
As previously stated, however, the failure of the 
employees to make claims for wages for such 
periods of absence within the 30-day period agreed 
to in the contract would have limited their con- 
tractual right to reimbursement. I believe it would 
effectuate the purposes of the Act to follow the 
limitation agreed to in the contract with respect to 
deductions for sick leave for the period during 
eich the employees failed to assert their claims. 
The first notice to the Respondent of any claim to 
| compensation for sick leave was made in Baldwin’s 
telephone conversation on January 4, 1954. For the 
period from January 4, 1954, to the end of the 1953 
contract, then, the Respondent should make whole 
the employees in the bargaining unit for any loss 
lof pay suffered by them as a result of the discrim- 
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inatory refusal to compensate them for time not 
worked on account of sickness by paying them for 
such time at their regular rate of pay on the same 
nondiscriminatory basis that it used in paying sick- 
leave compensation to employees outside the bar- 
gaining unit. By ‘‘paying them on the same non- 
discriminatory basis’’ as employees outside the unit 
is meant with the same discretionary limitations as 
to maximum duration of absent time for which pay- 
ment was allowed and the like. 


Upon the foregoing findings of fact and the entire 
record in the case, I make the following: 


Conclusions of Law 


1. The Respondent is engaged in commerce 
within the meaning of Section 2 (6) and (7) of the 
Act. 


2. The Union is a labor organization within the 
meaning of Section 2 (5) of the Act. 


3. On June 26, 1954, and at all times material 
thereafter, the Union has been the statutory bar- 
gaining representative of all employees in the ap- 
propriate unit within the meaning of Section 9 (a) 
of the Act. 


4. All warehouse employees of the Respondent, 
construction machinery, equipment and parts sales 
and service plant in Boise, Idaho, meluding ware- 
housemen, shipping and receiving clerks, price 
clerks, countermen, order clerks, delivery men, in- 
ventory clerks and warehouse filing clerks, exelud- 
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ing all managers, assistant managers, foreman, con- 
fidential secretaries, office clerical employees, out- 
side salesmen, professional employees, guards and 
supervisors as defined in the Act, constitute a unit 
appropriate for the purposes of collective bargain- 
ing within the meaning of Section 9 (b) of the Act. 


5. By discriminating in regard to terms and con- 
ditions of employment of its employees in the bar- 
gaining unit, the Respondent has engaged in and is 
engaging in unfair labor practices within the mean- 
ing of Section 8 (a) (3) of the Act. 


6. By the conduct in paragraph 5, above, the Re- 
spondent has interfered with, restrained, and ¢o- 
-erced its employees in the exercise of the rights 
guaranteed in Section 7 of the Act. 


7. The foregoing unfair labor practices are un- 
fair labor practices affecting commerce within the 
‘meaning of Section 2 (6) and (7) of the Act. 


8. ‘The Respondent has not refused to bargain 
with the Union within the meaning of Section 8 (a) 
(5) of the Act. 


Recommendations 


Upon the basis of the above findings of fact and 
conclusions of law, I recommend that: 


The Respondent, Intermountain Equipment Com- 
pany, its officers, agents, successors, and assigns, 
shall: 


1. Cease and desist from: 
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(a) Discouraging membership in General Team- 
sters, Warehousemen and Helpers, Local Union 483 
or any other labor organization of its employees by 
discriminating in regard to the terms or conditions 
of their employment. 


(b) In any other manner interfering with, re- 
straining, or coercing its employees in the exercise 
of the right to self-organization, to form labor or- 
ganizations, to join or assist General Teamsters, 
Warehousemen and Helpers, Local Union 483 or 
any other labor organization, to bargain collectively 
through representatives of their own choosing, and 
to engage in concerted activities for the purpose of 
collective bargaining or other mutual aid or protec- 
tion, or to refrain from any or all such activities 
except to the extent that such right may be af- 
fected by an agreement requiring membership in a 
labor organization as a condition of employment 
as authorized in Section 8 (a) (8) of the Act. 


2, ‘Take the following affirmative action which I 
find will effectuate the policies of the Act: 


(a) Make whole those employees in the collec- 
tive bargaining unit, above described, who, during 
the term of the 1953 contract, suffered a loss as a 
result of the Respondent’s discrimination in with- 
holding bonus and sick leave by paying each of them 
a sum of money equivalent to that which he would 
have been paid, absent the discrimination against 
them in the manner described in the section above- 
entitled ‘‘The remedy.”’ 
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(b) Post at its place of business in Boise, Idaho, 
copies of the notice attached hereto and marked 
|“ Appendix.’’ Copies of said notice, to be furnished 
by the Regional Director for the Nineteenth Region, 
shall, after being duly signed by the Respondent’s 
representative, be posted by it immediately upon 
-Yeceipt thereof and maintained by it for a period 

of sixty (60) consecutive days thereafter in con- 
spicuous places, including all places where notices 
to employees are eustomarily posted. Reasonable 
steps shall be taken by the Respondent to insure 
that said notices are not altered, defaced, ov cov- 
ered by any other material. 

» (c) N otify the Regional Director for the Nine- 
| teenth Region in writing within twenty (20) days 
from the date of service of this Intermediate Re- 
port of what steps the Respondent has taken to 
‘comply herewith. 


It is further recommended that the complaint be 
‘dismissed insofar as it alleges that the Respondent 
refused to bargain with the Union. 


: It is also recommended that, unless Respondent 
Pithin twenty (20) days from the date of receipt of 
this Intermediate Report, notifies the said Regional 
Director in writing that it will comply with the 
foregoing recommendations, the Board issue an 
order requiring Respondent to do so. 


Dated this 8th day of December, 1954. 


/3s/ JAMES R. HEMIN GWAY, 
Trial Examiner. 
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Notice to All Employees 
Pursuant to 


the Recommendations of a Trial Examiner 
of the National Labor Relations Board, and in 
order to effectuate the policies of the National Labor 
Relations Act, we hereby notify our employees 
that: 


We Will Not discourage membership in General 
Teamsters, Warehousemen and Helpers, Local 
Union 483, or in any other labor organization of 
our employees, by discriminating among our em- 
ployees in regard to terms or conditions of employ- 
ment. 


We Will Not in any manner interfere with, re- 
strain, or coerce our emplovees in the exercise of 
their rights to self-organization, to form labor or- 
ganizations, to join or assist General Teamsters, 
Warehousemen and Helpers, Local Union 483, or 
any other labor organization, to bargain collectively 
through representatives of their own choosing, and 
to engage in concerted activities for the purpose of 
collective bargaining or other mutual aid or pro- 
tection or to refrain from any or all such activi- 
ties, except to the extent that such right may be 
affected by an agreement requiring membership in 
a labor organization as a condition of employment, 
as authorized in Section 8 (a) (3) of the National 
Labor Relations Act, as amended. 


| 
| National Labor Relations Board 65 
We Will make whole the employees in the bar- 
: gaining unit covered by the 1953 contract with the 
above-named union for any loss suffered by them as 
a result of the discrimination against them. 


All our employees are free to become or remain 
members of the above-named union or any other 
labor organization. We will not discriminate against 
-any employee because of membership in or activity 
on. behalf of any such labor organization. 


Wated ............. 
INTERMOUNTAIN EQUIP- 


MENT COMPANY, 
(Employer. ) 


Shim ie SWiemee) snisleotBesie@ +) (ei siiet sn suse (oi sc. vere sees 9 


(Representative.) (Title.) 


This notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced or 
covered by any other material. 


oe eS 


[Title of Board and Cause.] 


‘EXCEPTIONS TO INTERMEDIATE REPORT 
AND RECOMMENDED ORDER, FIND- 
INGS OF FACT, CONCLUSIONS OF LAW, 
AND RECOMMENDATIONS OF THE 
TRIAL EXAMINER 


Comes now the Intermountain Equipment Com- 
pany, Respondent in the above-entitled matter, and 
excepts to the Intermediate Report and Recom- 
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mended Order of the Trial Examiner dated Decem- 
ber 8, 1954, and transferred and filed before this 
Honorable Board on the same date, in the follow- 
ing particulars: 


Exceptions to Rulings on Motions 


1. Excepts to the denial of Respondent’s motion 
(IR 2:43*) to strike the testimony of Alvin M. 
Stewart (Tr. 290-293) and the testimony of Roy 
F. Buntin (Tr. 293-297), which testimony was of- 
fered in rebuttal by the charging Union. Further 
excepts to the statement of the Trial Examiner (IR 
2:47-49) to the effect that such testimony tended 
to east doubt on Respondent’s good faith previously 
attested by its own witnesses. The record clearly 
shows (Tr. 177-179, 237-238) that Respondent’s 
good faith and cooperative attitude toward the 
Union in collective bargaining was attested to by 
General Counsel’s own witnesses. Consequently, 
such rebuttal testimony, if allowed and given the 
inference suggested by the Trial Examiner, im- 
peaches previous testimony of General Counsel’s 
own witnesses. The rebuttal testimony referred to | 
is also subject to the objection that it is so un- 
eertain and vague as to have no probative value; 
that the questions eliciting said testimony were 
grossly leading; and that said testimony is other- : 
wise incompetent, irrelevant, and immaterial. Re- 


*[TR 2:43 refers to Intermediate Report, page 2, 
line 43; TR. 290-293 refers to Transcript of ree- 
ord, pages 290 through 293. 
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spondent’s motion to strike should have been 
granted. 


2. Excepts to the denial by the Trial Examiner 
of that portion of Respondent’s motion to dismiss 
the complaint as to the violations of Sections 8(a) 
(1) and (8) of the Act (IR 2:50). This exception 
is based upon the same reasons as the exceptions 
hereinafter made to the Trial Examiner’s Findings 
of Fact and Conclusions of Law relative to the 
alleged discrimination. 


Exceptions to Findings of Fact 


1. Excepts to the finding of the Trial Examiner 
to the effect that Respondent’s bonus policy was in 
practice equivalent to about one month’s wages 
after a minimum of a year’s employment (IR 
4:2-5). The testimony of Mr. Dufford is undisputed 
(Tr. 102-106) to the effect that payment of bonuses 
‘to Respondent’s employees was completely dis- 
-eretionary with management both as to payment of 
the bonus and the amount of bonus to the indi- 
vidual employees if paid; that many factors were 
considered by management in determining whether 
/or not a bonus would be paid to a particular em- 
ployee, and if so, how much. There is no evidence 
: to the contrary. The Trial Examiner’s inference 
| (IR 4:8-9) that bonus payments in size and regu- 
| larity were in fact routine is unsupported by sub- 
‘stantial evidence in the record considered as a 
| whole. 
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2. Excepts to the finding of the Trial Examiner 
(IR 4:30-38) inferring that Respondent had a sick 
leave policy; that the Company was proud of its 
policy, and that nothing in the near future would 
justify changing the policy. The basis for this find- 
ing appears to be the testimony of Stewart (Tr. 
200). Mr. Dufford testified that the Company had 
no policy with regard to sick leave and that if the 
employees were paid when actually off work sick, 
it was the result of the discretion of individual 
supervisors rather than Company policy with re- 
gard to the same (Tr. 113-118). Stewart’s testi- 
mony is unsupported by the testimony of Baldwin 
and Buntin who were present at the meeting at 
which the statements were allegedly made by Mr. 
Dufford, and Mr. Dufford has denied the same, af- 
firmatively testifying that the Company had no 
sick leave policy. 

3. Excepts to the finding of the Trial Examiner 
(IR 5:32) to the effect that employees approved the 


contract. It is uneontradicted that the employees ap- 
proved the contract without bonus and sick leave 


provisions contained therein. The Trial Examiner’s 


omission of the underlined words above distorts the 
inferences to be drawn from the employees’ ap- 
proval of the contract. 


4, Excepts to the finding of the Trial Examiner 
(IR 5:48-44) wherein he infers that the practice 


of giving sick leave continued except in the depart- _ 
ment covered by the Union contract. There is no — 


support for this inference in the record. To thal 


: 
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contrary Mr. Dufford has testified undisputedly that 
the Company did not have a sick leave policy (Tr. 
114), and that employees not in the unit had no 
assurance of sick leave benefits (Tr. 129). 


5. Excepts to the finding of the Trial Examiner 
(IR 6:14-15) to the effect that the 1954 contract 
provided for sick leave but not bonus. This finding 
is incomplete in that it does not state that which 
the evidence clearly shows, that is, that during the 
1954 negotiations the Union again proposed to the 
Company a sick leave clause and a bonus clause; 
that both were thoroughly discussed during negotia- 
tions and that a sick leave clause was adopted but 
that a bonus clause was not agreed to and that the 
Union withdrew its demands for a bonus clause in 
the 1954 contract (Tr. 236, 237). 


6. Excepts to the finding of the Trial Examiner 
(IR 6:49-54) to the effect that the 1954 negotia- 
tions looked only to the future. It is undisputed 
that prior to the time of the 1954 negotiations the 
Union had filed the original charge and the 
amended charge upon which the complaint in this 
matter was predicated. Although the Employer de- 
sired to have the matter of these charges disposed 
of prior to the 1954 negotiations, this in fact had 
4 been accomplished and both the Company and 
the Union were aware of the existence and pendency 
of those charges during negotiations. That the 
‘Union voluntarily withdrew its bonus demands dur- 
ing the 1954 negotiations clearly shows that the 
matter was within the contemplation of the parties 


1 


and that the Union waived any claim to bonuses. 


| 
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This, of course, substantially parallels the proceed- 
ings during the 1953 negotiations and negatives the 
alleged discrimination while substantiating Re- 
spondent’s contention that bonuses were not in- 
eluded in the contract because other substantial 
benefits were granted in the contract which were 
not given to the Respondent’s other employees. 


7. Excepts to the attempt of the Trial Examiner 
(IR 9:19-22, 9:41 to 10:1) to explain away the 
opinion of the United States Court of Appeals for 
the 8th Circuit in the case of NLRB vs. Nash-Finch 
Company. The Trial Examiner completely miscon- 
strues and distorts the plain wording and meaning 
of the Circuit Court’s opinion in that case. 


8. Excepts to the conclusion of the Trial Ex- 
aminer (IR 9:59-61 footnote) to the effect that the 
parties understood that sick leave and bonuses were 
not intended to be covered by the ‘‘special privileges 
elause’’ proposed by the Union during the 1953 
negotiations and rejected by the Company. The 
record fails to support this conclusion. 


9. Excepts to the language of the Trial Ex- 
aminer (IR 10:1-41) in discussing the Nash-Finch 
decision for the reason that said language is unintel- 
ligible and meaningless. 


10. Excepts to the language of the Trial Ex-- 
aminer (IR 11:4-21) in further attempting to dis- 
tinguish and explain away the Nash-Finch decision. 
This language is immaterial to the decision of the 
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issues herein involved, is unintelligible, and is con- 
trary to law. 


11. Excepts to the finding of the Trial Ex- 
aminer (IR 11:34-38) purporting to set forth Mr. 
Dufford’s reasons for withholding bonus payments 
from the employees in the bargaining unit as being 
incomplete and misleading. Mr. Dufford testified, 
and his testimony was undisputed, that the em- 
ployees in the bargaining unit were not included in 
the bonus payments made in 1953 because the em- 
ployees in the unit were covered by a collective bar- 
gaining contract which bound the Company irrevoc- 
ably to certain terms and conditions of employment 
(Ty. 286), which binding commitments did not exist 
with the Company’s other employees (Tr. 248) ; 
that payment of the bonuses could constitute a vio- 
lation of the contract and could conceivably con- 
stitute an unfair labor practice (Tr. 286, 287). Mr. 
Dufford also testified that as a result of the 1953 
negotiations which culminated in a written collective 
bargaining agreement, the employees received a 
Wage increase of approximately twenty-six cents per 
hour (Tr. 246), and that the other employees of the 
Company, those not in the bargaining unit, did not 
receive comparable wage increases (Tr. 250, 264, 
276). Mr. Dufford further testified, and his testi- 
mony is undisputed, to the effect that the 1953 
contract bound the Company to provide certain 
fringe benefits such as paid holidays and specified 
vacations, and that the other employees of the Com- 
pany, those not in the bargaining unit, did not re- 
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celve any guarantee of such fringe benefits (Tr. 
248). All of these factors, that is, the wage in- 
creases and the guarantee of fringe benefits and 
other working conditions granted to the employees 
in the unit but not to the other employees of the 
Company, as well as those factors mentioned by the 
Trial Examiner, were the reasons for the Company’s 
decision not to pay bonuses to the employees in the 
unit. There is no evidence to. the contrary. 


12. Excepts to the statement of the Trial Ex- 
aminer (IR 11:52-60) to the effect that the ad- 
vantages to the employees in the bargaining unit as 
set forth in the contract were in fact balanced as to 
the Company’s other employees. The Trial Ex- 
aminer attempts to minimize the twenty-six cents 
wage increase by emphasizing that there was a re- 
duction in the work week, apparently operating on 
the theory that an hourly wage increase is not a 
benefit unless it results in increased weekly take- 
home pay. Actually and in fact it is a fundamental 
and elementary principle that a wage increase can 
consist either of more money for the same work or 
the same money for less work. And certainly the 
Company by paying the same weekly take-home pay 
for fewer hours of work incurs a substantial eco- 
nomic detriment. 


13. Excepts to the assumption of the Trial Ex- 


aminer (IR 12:2-4) to the effect that employees not 


in the unit enjoyed shorter working hours with no 
reduction in pay. The evidence is to the contrary 
(Tr. 266:7-9). 


: 
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14. Excepts to the finding of the Tria] Examiner 
(TR 12:8-9) to the effect that except for hourly 
wage increase the 1953 contract did not provide 
benefits not previously enjoyed. This is directly 
eontrary to the evidence. I'he 1953 agreement which 
was introduced into evidence as General Counsel’s 
Exhibit 3 clearly shows that many other benefits 
such as paid holidays, vacations, seniority provi- 
sions, grievance processing procedure, and union 
shop provisions were provided. None of these had 
previously been guaranteed to any employees of the 
Company. 


15. Excepts to the statement of the Trial Ex- 
aminer (IR12:34-39) to the effect that the Com- 
pany’s position is that it had a right to withhold 
sick leave because it was not included in the con- 
tract after negotiations in spite of the alleged state- 
ments of Dufford during the negotiations that sick 
leave would be continued. This statement is con- 
trary to the evidence in that it ignores the facts 
that the Company did not have an established sick 
leave policy for any employees prior to the 1954 
contract and that Mr. Dufford unconditionally 
denied making the statements attributed to him by 
the Union’s witnesses (Tr. 280). 


16. Ixcepts to the conclusion of the Trial Ex- 
aminer (IR 12:53-59) to the effect that Respondent’s 
diseretion with regard to bonus would be based on 
| its ability to pay and on its evaluation of individuals 
jvather than on the question of Union representa- 
|tion or nonrepresentation. There is no evidence in 


\ 
/ 
| 
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the record to support the suggestion that Respond- 
ent’s discretion in bonus payments would be based 
on its ability to pay and there is no evidence in 
the record to support a finding that Respondent’s 
decision not to pay bonuses to employees in the 
bargaining unit was based upon the question of 
Union representation. The record is replete with 
evidence to the contrary. 


17. Excepts to the language of the Tria] Ex- 
aminer (IR 13:8-28) to the effect that Respondent 
discriminated against employees in the bargaining 
unit with regard to bonus and then attempted to 
rationalize its discrimination upon the basis of the 
contract. There is no evidence in the record to sup- 
port this inference and Mr. Dufford’s testimony is 
uncontradicted as to the basis for the Companvy’s 
decision with regard to bonuses and sick leave. 


18. Excepts to the Trial Examiner’s finding (IR 
13:30-36) disregarding Respondent’s contention 
that it might have been subject to an unfair labor 
practice charge if it had paid a bonus to employees 
in the bargaining unit in 1953. The language as 
used by the Trial Examiner shows that his entire 
thinking in this regard is predicated on the proposi- 
tion that no one other than the charging Union 
(Local 483) has the right, power, or privilege to file 
an unfair labor charge. There is evidence in the 
record to the effect that some of the other emplovees 
of the Company might properly be represented by 
a labor organization in a unit found to be appropri 
ate by the Board. Consequently, some other Union 


| 


: 


} 
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seeking to represent such employees conceivably 
could file charges against the Company on the theory 
that by granting substantial wage increases and 
other benefits as well as bonuses, even though not 
included in the collective bargaining agreement, the 
Company would thereby interfere with the rights of 
its employees by encouraging or discouraging mem- 
bership in one Union as against the other. 


19. Execepts to the Trial Examiner’s statements 
(IR 13:38 to 14:16) to the effect that Respondent 
argues that the wage claim provision and the griev- 
ance provision of the 1953 contract constitute a 
defense to the action. This clearly misstates the Re- 
spondent’s position. Respondent does not contend 
that the 1953 contract, and particularly the wage 
elaim and grievance provision thereof, constitute 
a defense to this action, but rather Respondent 
argues that the failure to present claims by use of 
this machinery clearly shows a state of mind on the 
part of the employees and the Union to the effect 
that they do not actually consider the 1953 bonus 
payment and the alleged sick leave payments to con- 
stitute money or wages due them. This is perfectly 


consistent with the Respondent’s position that there 


Was no commitment on the part of the Company by 
written contract or otherwise to make such pay- 


/-ments to emplovees in the unit. 


20. Jixecepts to the statements of the Trial Ex- 
aminer ({R 14:19-52) to the effect that Respondent 


| emplovees and that there was no dispute as to that 


\ 


| clearly intended to discriminate against the Union 
| 


| 
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point and that Respondent has failed to prove either 
a justification or an excuse for the discrimination. 
This language is contrary to the testimony in the rec- 
ord, there is no evidence of intent or desire to discrim- 
inate, counsel for the General Counsel has failed to 
show any anti-Union feeling or motive, Respondent 
has established its reasons for the handling of bonuses 
and sick leave as they were done, and these reasons 
are without contradiction. Union witnesses testi- 
fied that the Company never refused to bargain 
(Tr. 65) and was friendly toward the Union (Tr. 
177, 179, 238). Further, the terms of the 1953 and 
1954 agreements and the course of negotiations prior 
to both of those contracts clearly show the good 
faith of the Company. 


21. Excepts to the finding of the Trial Examiner 
(IR 14:57 to 15:8) to the effect that activities of 
the Respondent tend to lead to labor disputes burden- 
ing and obstructing commerce and the free flow of 
commerce. There have been no labor disputes be- 
tween the charging Union and the Company; the 
relationship between the Union and the Company 
has been an outstanding example of peaceful labor 
management relations since the Union was certified. 
The history of collective bargaining and the com- _ 
parative speed in which written agreements have 
been established, both in 1953 and 1954, together 
with the substantial concessions given by the com- — 
pany in both contracts, clearly show that no activi- 
ties of the Company have resulted or tend to result 
in labor disputes. 
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Exceptions to the Remedy 


1. Excepts to the findings and recommendation 
of the Trial Examiner (IR 15:7-48) to the effect 
that Respondent has engaged in unfair labor prac- 
tices and the remedy therefor should be to pay to 
the employees in the unit sick leave and bonuses as 
more particularly set forth in the provisions of the 
Intermediate Report referred to. Since the findings 
of the Trial Examiner to the effect that the Re- 
spondent has committed unfair labor practices are 
not supported by substantial evidence in the record 
considered as a whole as more particularly set forth 
hereinabove, the entire remedy recommended bv the 
Trial Examiner is improper. It should be to dis- 
miss the complaint in its entirety. 


Exeeptions to Conclusions of Law 


1. Exeepts to the conclusion of the Trial Ex- 
aminer (IR 16:1) to the effect that the Union has 
heen the bargaining representative of the employees 
in the unit since June 26, 1954. This is contrary to 
the evidence. 


2. Eixcepts to conclusions 5, 6 and 7 (IR 16:15- 
26). These conclusions are improper as more par- 
ticularly set forth hereinabove. 


Exceptions to Recommendations 


1. Excepts to the recommendations of the Trial 
Examiner as set forth in the Intermediate Report 
(IR 16:33 to 17:34). The proper recommendation 
should be to dismiss the complaint. 
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Exceptions to Tria] Examiner’s Failure 
to Make Certain Findings 


1. Excepts to the failure of the Trial Examiner 
to find that prior to the 1954 contract Respondent 
had no established sick leave policy with regard to 
any of its employees (Tr. 114). 


2. Excepts to the failure of the Trial Examiner 
to find that the Respondent at all times acted in 
good faith in its negotiations with the Union (Tr. 
65, 237, 238) and that the Respondent at no time 
displayed any anti-Union feeling. 


3. Excepts to the failure of the Trial Examiner 
to find that the Union and the Company bargained 
in good faith during both the 1953 and 1954 negotia-_ 
tions with regard to bonus and sick leave, that prior 
to the 1954 contract there was no agreement to pay 
bonus and sick leave, and that during the 1954 ne- 
gotiations the Union withdrew its demand for 
bonuses (Tr. 237). 


Wherefore, Respondent respectfully prays that 
the complaint against it be dismissed, and for such 
other and further relief as may be just and proper. 


THOMAS L. SMITH, 


LOUIS H. CALLISTER, and 
NATHAN J. FULLMER, 


By /s/ NATHAN J. FULLMER, 
Counsel for Respondent. 


Certificate of Service attached. 
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United States of America 
Before the National Labor Relations Board 


Case No. 19-CA-948 


: INTERMOUNTAIN EQUIPMENT COMPAN a, 
and 


GENERAL TEAMSTERS, WAREHOUSEMEN 
AND HELPERS LOCAL UNION 483 


DECISION AND ORDER 


On December 8, 1954, Trial Examiner James R. 
Hemmingway issued his Intermediate Report in 
the above-entitled proceeding, finding that the Re- 
spondent had engaged in certain unfair labor prac- 
tices, and recommending that it cease and desist 
therefrom and take certain affirmative action as set 
forth in the copy of the Intermediate Report at- 
2 hereto. The Trial Examiner further found 
that the Respondent had not engaged in certain 
other unfair labor practices alleged in the com- 
plaint and recommended that the complaint be dis- 
mnissed in those respects. Thereafter, the Respondent 
filed exceptions to the Intermediate Report to- 
gether with a supporting brief.) The General 
Sieamsters, Warehousemen and Helpers Local Union 
483, hereinafter called the Union, filed a brief in 


| 


1The Respondent’s request for oral argument is 
denied as the record, the exceptions and the briefs, 
in our Opinion, adequately present the issues and 
4 positions of the parties. 


| 


| 


| 
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support of the Intermediate Report. The Board has 
reviewed the rulings of the Trial Examiner made at 
the hearing and finds that no prejudical error was 
committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the 
exceptions and briefs and the entire record in the 
ease and hereby adopts the findings, conclusions 
and recommendations of the Trial Examiner: 


For a number of years prior to 1953, the Respond- 
ent had regularly paid vear-end bonuses to sub- 
stantially all of its emplovees, including those cur- 
rently represented by the union. It had also main- 
tained a practice of compensating its emplovees for 
absences due to sickness. In June, 1953, the Union 
was certified by the Board as the exclusive bar- 
gaining representative for the warehouse employees 
and the parties commenced negotiations for a collec 
tive bargaining agreement covering these employees. 
During negotiations the Union proposed, among 
other things, contract clauses providing for year- 
end bonus payments equivalent to one month’s 
wages and guaranteed paid sick leave of 6 days 
per year. The Respondent opposed both on the 
grounds that the payment of bonuses should remain 
within the prerogative of management and that if it 
would guarantee a fixed amount of sick leave the 
emplovees would take the maximum amount of time 
allocated for sickness whether or not they were 
sick. However, as the Union expressed concern that 
the Respondent’s existing policies on these matters 
might be changed absent the contract provisions, the 
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Respondent assured the Union that it saw nothing 
in the near future that would justify changing the 
sick leave policy and that it would ‘‘treat all em- 
ployees in [its] employment the same as far as 
bonuses and sick leave were concerned.’’ Relying 
upon these representations the Union dropped both 
demands. In presenting the contract to the em- 
ployees for ratification, the Union restated the Re- 
spondent’s assurances concerning bonuses and sick 
leave. A collective bargaining agreement was signed 
in July, 1953. Thereafter, without informing the 
Union, the Respondent immediately instructed the 
supervisors of the employees represented by the 
Union to adhere strictly to the terms of the contract 
and not to give anvthing except that which was 
guaranteed by the contract; as a result only time 
shown as worked by the time clock was paid for and 
absences because of sickness were no longer ap- 
proved for compensation. Paid sick leave was con- 
tinued, however, for those employees not in the unit 
represented by the Union. Further, in December, 
1953, the Respondent distributed the usual year- 
end bonuses but only to employees outside the 
|bargaining unit represented by the Union. 


We agree with the Tria] Examiner’s findings that 
this disparate treatment concerning bonuses and sick 
leave had the inherent effect of discouraging union 
membership and therefore constituted a violation of 
section 8 (a) (8) and (1) of the Act, even absent 

| independent evidence of the Respondent’s anti-union 


| 


| 
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motivation. As the Supreme Court in the Radio Of- 
ficers’ case? said: 


This recognition that specific proof of intent 
is unnecessary where employer conduct inher- 
ently encourages or discourages union member- 
ship is but an application of the common law 
rule that a man is held to intend the foreseeable 
consequences of his conduct. 


Thus an employer’s protestation that he did 
not intend to encourage or discourage must be 
unavailing where a natural consequence of his 
action was such encouragement or discourage- 
ment. Concluding that encouragement or dis- 
couragement will result, it is presumed that he 
intended such consequence. In such circum- 
stances intent to encourage [or discourage] is 
sufficiently established.3 


In this case, the Respondent assured the Union 
that it would not discriminate against the repres- 
ented employees with respect to bonuses and sick 
leave. As a result the Union dropped its demands 
for contractual provisions covering those items, and 
passed on to the employees the Respondent’s as- 
surances, as could be expected. After the contract 


?Radio Officers’ Union v. N.L.R.B., 74 8. Ct. 323; 
33 LRRM 2417. 


31f the discussion of the Radio Officers’ case in 
our dissenting colleague’s opinion is intended to 
suggest that the Court did not lay this principle 
down as one of general application to all discrimina- 
tion cases, we cannot agree. 
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was signed, however, the Respondent, without ex- 
planation of a non-discriminatory reason for dis- 
parate treatment if in fact there was one, and with- 
out discussion with the Union, summarily deprived 
the represented employees of bonuses and paid sick 
leave while continuing such benefits for the em- 
ployees not covered by the contract. Under the cir- 
cumstances we conclude that the effect of this dis- 
parate treatment in view of the Respondent’s pre- 
vious asurances that all employees would be treated 
alike was to cause the represented emplovees rea- 
sonably to believe that the Respondent was punish- 
ing them for their union adherence, a result that 
necessarily discourages union membership. The Re- 
spondent must be held to have intended this fore- 
seeable consequence of its conduct irrespective of 
its actual motivation. 


Our dissenting colleague’s assertion that the Re- 
spondent’s previous assurances that all employees 
would be treated alike can be given no weight in 
this case absent an inference that they were given 

‘part of a scheme’’ to pave the way for reprisals 
-, union members, plainly is not a correct 
statement of law. These statements were part of the 
context in which the employer acted and cannot be 
ignored in deciding whether his disparate action had 
the natural consequence of discouraging union mem- 
bership whether the statements were made in all 
sincerity or not. Justice Frankfurter’s coneurringe 
opinion in the Radio Officers’ case makes this clear 


84 Intermountain Equipment Company vs. 


when he explicitly defines the scope of the decision 
in these words: 


On the basis of the employer’s disparate 
treatment of his employees standing alone, or as 
circumstances under which the Employer acted, 
it is open for the Board to conclude that the 
conduct of the employer tends to encourage ~ 
or discourage union membership, thereby estab- 
lishing a violation of the statute. (Emphasis 
supplied. ) 


Moreover, we believe that the inference that the 
Respondent intended to discriminate because of 
union membership is buttressed by the circum- 
stances. Thus we note that immediately after signing 
the contract the Respondent deprived the repre- 
sented employees of their paid sick leave. The im- 
mediacy of its action, totally unexplained, would 
ceive rise to an inference that Respondent intended to 
discriminate because of union membership. While 
several months elapsed before the disparate bonus 
payments, in the light of the prior action on the 
sick leave, and the absence again of any explanation 
to the employees, the same inference could be drawn. 
It seems unlikely that an emplover motivated by no 
anti-union considerations would deprive only his 
represented emplovees of substantial benefits given 
unvepresented emplovees and which the former had 
been led to believe would be continued, without first 
explaining to them or their representative why the 
changes were made. The failure to discuss or ex- | 


National Labor Relations Board 85d 


plain before acting contrary to its prior statements 
casts serious doubt on the bona fides of the Respond- 
ent’s actions and the purity of the motive behind 
them. 


For these reasons we find that the Respondent 
violated Section 8 (a) (8) and (1) of the Act by 
discontinuing bonuses and paid sick leave for the 
employees represented by the Union. 


Order 


_ Upon the entire record in the case, and pursuant 
to Section 10 (c) of the National Labor Relations 
Act, the National Labor Relations Board hereby 
orders that Intermountain Equipment Company, its 
officers, agents, successors, and assigns shall: 


1. Cease; desist froin: 


(a) Discouraging membership in General Teaim- 
sters, Warehousemen and Helpers, Local Union 483 
or any other labor organization of its employees by 
BP iminating in regard to the terms or conditions 
i their employment; 


- (b) In any other manner interfering with, re- 
straining, or coercing its employees in the exercise 
pf the right to self-organization, to form labor or- 
anizations, to join or assist General Teamsters, 
Warehousemen and Helpers, Local Union 483 or 
my other labor organization, to bargain collectively 
through representatives of their own choosing, and 
ro engage in concerted activities for the purpose of 
ollective bargaining or other mutual aid or pro- 


| 
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tection, or to refrain from any or all such activities 
except to the extent that such right may be affected 
by an agreement requiring membership in a labor 
organization as a condition of employment as auth- 
orized in Section 8 (a) (8) of the Act. 


2. Take the following affirmative action which 
the Board finds will effectuate the policies of the 
Act: 


(a) Make whole those employees in the collective 
bargaining unit described in the Intermediate Re- 
port, who, during the term of the 1953 contract, 
suffered a loss as a result of the Respondent’s dis- 
erimination in withholding bonus and sick leave by 
paying each of them a sum of money equivalent to 
that which he would have been paid, absent the 
discrimination against them in the manner described 
in the section entitled ‘‘The remedy,’’ in the Inter- 
mediate Report; 


(b) Preserve and make available to the Board 
or its agents upon request all records necessary to 
analyze the amounts of bonuses and sick leave pay- 
ments due under the terms of this Order; 


(c) Post at its place of business in Boise, Idaho, 
copies of the notice attached to the Intermediate Re- 
port and marked ‘‘ Appendix.’ 


4This notice shall be modified by substituting the 
words ‘‘A Decision and Order’’ for the words ‘‘ The 
Recommendations of a Trial Examiner.’’ In the 
event this Order is enforced by a decree of a United 
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Copies of said notice, to be furnished by the Re- 
gional Director for the Nineteenth Region, shall after 
being duly signed by the Respondent’s representa- 
tive, be posted by it immediately upon receipt 
thereof and maintained by it for a period of sixty 
(60) consecutive days thereafter in conspicuous 
places, including all places where notices to em- 
ployees are customarily posted. Reasonable steps 
shall be taken by the Respondent to insure that said 
notices are not altered, defaced, or covered by any 
other material ; 


(d) Notify the Regional Director for the Nine- 
teenth Region in writing within ten (10) davs from 
the date of this Order what steps the Respondent has 
taken to comply herewith. 


It Is Further Hereby Ordered that the Complaint 
insofar as it alleges that the Respondent violated 
Section 8 (a) (5) be, and it hereby is, dismissed. 


Dated, Washington, D. C., Dec. 16, 1955. 


ABE MURDOCK, 
Member ; 


IVAR H. PETERSON, 
Member, 


| [Seal] NATIONAL LABOR RELA- 

| TIONS BOARD. 
eee 
States Court of Appeals, there shall be substituted 
for the words ‘‘Pursuant to a Decision and Order”? 
che words ‘‘Pursuant to a Decree of the United 
States Court of Appeals, Enforcing an Order.”’ 


—— 
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Boyd Leedom, Chairman, dissenting: 


I would not find that the Respondent violated 
Section 8 (a) (3) of the Act by discontinuing sick 
leave privileges and year-end bonus payments to its 
represented employees while continuing such bene- 
fits for its unrepresented employees. 


It is well settled that to establish a violation of 
Section 8 (a) (3) of the Act it is necessary to show 
not only that the employer discriminated but also 
that the purpose of the discrimination was to en- 
courage or discourage union membership or activity. 
It is true that, as the Supreme Court stated in the 
Radio Officers case®, such purpose may be inferred, 
in the absence of any direct evidence of motivation, 
where the discrimination is of such a nature that it 
inherently encourages or discourages union mem- 
bership. In that case the Court affirmed a Board 
finding that the granting by an employer of certain 
benefits to union members while denying them to 
other employees in the same bargaining unit and 
doing the same work violated Section 8 (a) (8). 
The Court held, in effect, that it was so clearly 
foreseeable that such contrasting treatment of 
union and nonunion employees would encourage 
union membership that it was unnecessary to ad- 
duce anv further proof that the employer intended 
such encouragement. The Court indicated also that 
under such circumstances an employer’s disclaimer 


5Radio Officers’ Union v. N. L. R. B., 74 U. & 
Ct. 323. 
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of any intent to encourage would be unavailing. The 
Court made it clear that its decision was limited to 
the facts before it and it was not passing on the 
legality of preferred treatment of union members 
where they alone were represented by the union. 
_ Thus it appears that the Radio Officers case leaves 
open the question of the legality of preferred treat- 
| ment of nonunion members not represented by any 
union, which is, in part, the issue here. 


from the foregoing it appears that Radio Officers, 
insofar as here pertinent, holds merely, in effect, 
that the Board may infer intent to encourage or dis- 
courage union membership (a) where there is no 
| countervailing evidence other than the employer’s 
_haked disclaimer of any such intent®, and (b) where 
the treatment of union employees is obviously more 
favorable than the treatment of nonunion em- 
ployees.? In my opinion, neither of these conditions 
: is present here. 
: ‘This aspect of the majority opinion in Radio 
Officers is highlighted in Justice Frankfurter’s con- 
curring opinion in that case, which reads in part: 
*** concededly a raise given only to union mem- 
bers is prima facie suspect; but the employer, by 
introducing other facts may be able to show that 
ithe raise was so patently referrable to other con- 
‘siderations, unrelated to his views on unions * * * 
that the Board could not reasonably have concluded 


‘that his conduct would encourage or discourage 
‘union membership. 


While the Court left open the question whether 
it would extend the rule of Radio Officers to the 
case where the union, as in the instant case. repre- 
sents only its members, it will be assumed for the 
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As to (a), there is persuasive evidence, apart from 
the Respondent’s disclaimer, that it had no anti- 
union motivation in continuing the benefits in ques- 
tion for nonunion employees, while denying them to 
union employees. The Respondent, in 1953, executed 
a contract with the Union which not only guaranteed 
substantial new benefits to its members but also 
granted the Union the protection of a union 
shop clause. It is difficult to believe that the respond- 
ent would have required its employees to join the 
Union if it were seeking to undermine it. As against 
this, the only evidence, other than the alleged dis- 
parate treatment, itself, that has been cited as 
indicating the Respondent’s antiunion motivation is 
the fact that the Respondent made statements at 
the contract negotiations which tended to create 
the impression that it would continue the bonus 
and sick leave for all employees and that the Re- 
spondent failed to give the Union any advance notice 
or explanation of its decision to discontinue those 
benefits. It is not clear to me, however, how this 
conduct of Respondent, even if we assume it to 
be equivocal, can overcome the convincing and un- 
equivocal proof of the Respondent’s nonhostility 
to the Union implicit in the grant of a union shop 
clause. Moreover, any disparity between the Re- 
spondent’s statements during negotiations and its 


purpose of the ensuing discussion that the fact 
the Union in the instant case did not represent the 
nonmember employees involved does not, in itself, 
preclude the application of Radio Officers hereto. 
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conduct thereafter seems to me explainable by the 
fact that such statements were made at the outset 
of the negotiations, before the Union had presented 
its demand for a 26¢ an hour wage increase. The 
Union’s insistence on such a large increase may 
well have caused the Respondent, for legitimate 
economic reasons, to alter its plans with regard to 
continuing the noneontractual benefits. Accordingly, 
even apart from the implications of the grant of a 
union shop here, I would be unwilling to infer that 
the oral assurances given by the Respondent in the 
early stages of the negotiations were part of a 
scheme to pave the way for a program of reprisal 
against the Union and its members. If, then, they 
were not part of such a scheme, it seems to me they 
are not entitled to any weight in appraising the Re- 
spondent’s motivation. 


As to (b), it is not established that the benefits 
conferred by the Respondent on its unrepresented 
employees (year-end bonus and paid sick leave) 
exceeded in aggregate value the benefits conferred 
on the represented employees by the 1953 contract 
(1e., a 26 cent hourly raise, paid holidays and 
vacations, seniority rights, premium pay for over- 
time). On the basis of a 40-hour w eek, the wage 
increase alone was worth $500 a year to each Union 
member. What little evidence there is in the record 
on this point suggests that the value of the bonus 
may have been substantially less than this amount. 
As to the relative value of the sick leave privilege, 
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on the one hand, and the varicus fringe benefits 
conferred by the Employer on the organized em- 
ployees, the record is silent. In any event, there is 
no basis in the record for finding that the treat- 
ment of the unorganized employees was, in the 
aggregate, obviously more favorable than the treat- 
ment of the organized employees. 


It is true, if one considers in insolation the fact 
that the Respondent withdrew bonus and sick leave 
from the organized employees but not from the unor- 
ganized employees, such conduct standing alone 
might warrant finding an obvious disparity in 
treatment. Viewing, the respondent’s withdrawal 
of these benefits in the context of all other relevant 
circumstances, however, such as what it and the 
Union agreed to in the contract, one cannot escape 
the conelusion that in essence what the respond- 
ent did was to guarantee to its organized employees 
a substantial wage increase and other benefits in 
lieu of the pre-existing bonus and paid sick leave, 
while continuing the bonus and sick leave for the 
unorganized employees who failed to receive any 
wage increase or other new fringe benefits. If an 
employer grants a 10 cents per heur raise to his 
organized emplovees, I should think he would he 
frec, if not required, to extend the same increase 
to his unorganized emplovees. 


By the same token, when an employer grants to 
his organized employees alone a wage increase in 
lieu of an existing bonus he should be free to con- 
tinue to pay the honus to his unorganized em- 
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ployees. That is essentially what happened here. 
Finally, where, as here, a union acquiesces in man- 
agement’s insistence upon omitting from a contract 
any reference to existing benefits, I believe that 
the only realistic view of the matter is that the 
union and its members have been put upon notice 
that management is reserving the right to dis- 
continue such benefits. As no arrangement was 
‘made in the contract for a continuing bonus or 
sick benefits, it follows that the actual exercise of 
the right to discontinue something not included in 
a contract is a foresecable result of the collective 
bargaining process. It is a risk inherent in that 
process which the Union and its members assumed 
when they elected to engage in eollective action. 
For these reasons, [ would not find that the Re- 
sspondent’s action in discontinuing the bonus and 
sick Jeave, even if patently disparate, inherently 
discouraged union membership. 


Accordingly, I would not find any violation of 
Section 8 (a) (3) in the instant ease. 


Dated, Washington, D. C., December 16, 1955. 


BOYD LEEDOM, 
| Chairman, National Labor 
| Relations Board. 
. 
: 


®{ do not mean here to pass upon the question 
Whether the exercise of such a right would violate 
Section 8 (a) (5) of the Act. T am merely attempt- 
ing to appraise the realities of the situation. 
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Before the National Labor Relations Board, 
Nineteenth Region 


Case No. 19-CA-948 
In the Matter of: 


INTERMOUNTAIN EQUIPMENT COMPANY, 
and 


GENERAL TEAMSTERS, WAREHOUSEMEN 
AND HELPERS, LOCAL UNION 483. 


TRANSCRIPT OF PROCEEDINGS 
Tuesday, September 28, 1954 


Pursuant to notice, the above-entitled matter 
came on for hearing at 10 o’clock a.m. 


Before: James R. Hemingway, Esq., 
Trial Examiner. 


Appearances: 


PAUL E. WEIL, ESQ., 
Appearing as Counsel for the General 
Counsel. 


THOMAS L. SMITH, ESQ., and 
PHILIP A. DUFFORD, 
General Manager, Intermountain 
Equipment Company. 
Appearing on Behalf of Intermountain 
Equipment. Company, Respondent. 
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: REID W. NIELSON, ESQ., and 
: F. 'T. BALDWIN, 
Secretary-Treasurer, General Teamsters, 
: Warehousemen and Helpers, Local 
Union 483. 
Appearing on Behalf of General Team- 
sters, Warehousemen and Helpers, 
Local Union 483, Charging Party. 


Trial Examiner: The hearing will be in order. 

This is a formal hearing before the National 
Labor Relations Board in the matter of Inter- 
mountain Hquipment Company and General Team- 
sters, Warehousemen and Helpers, Local Union 483, 
Case Number 19-CA-948. The Trial Examiner con- 
ducting this hearing is James R. Hemingway. 

I note the following appearances for the parties 
in this case: 

My, Paul KE. Weil, attorney, 19th Region, Na- 
tional Labor Relations Board, Seattle, Washington; 
caving as counsel for the General Counsel. 

Mr. Philip A. Dufford, general manager; and 
Mr. Thomas L. Smith, attorney, on behalf of the 
Intermountain Equipment Company, respondent in 
this case. Mr. Dufford’s address is the same as that 
of the Intermountain Equipment Company, Broad- 
Wway and Myrtle, Boise, Idaho; and My. Smith’s ad- 
‘ress is 319 Broadway, Boise, Idaho. 

| Reid W. Nielson, attorney-at-law, 416 Felt Build- 
ng, Salt Lake City, Utah; and Mr. F. T. Baldwin, 
secretary-treasurer, 208 North Sixteenth Street, 
Boise, Tdaho, on behalf of the charging party. 


| 


} 
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Are there any other appearances that should be 
entered ? 

(No response. ) 

Trial Examiner: Hearing none, I will [4*] 
proceed. 

¥ aS * 

Trial Examiner: On the record. 

I wanted to call Mr. Weil’s attention to the fact 
that there may be inherent difficulties in getting 
some of this material for him by virtue of the fact 
that the respondent might not know which employ- 
ees were absent because of illness or for other 
reasons. 

Mr. Weil: I spoke to Mr. Dufford about that, 
and it appears that there is no such record kept. 
This I, of course, was not aware of when I sub- 
poenaed such records. 

Trial Examiner: There was no record kept of 
those who were granted sick-leave ? 

Mr. Weil: That is what he informed me. 

Trial Examiner: Well, that simplifies that. [21] 

¥ * 2 
FRANK T. BALDWIN 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
Trial Examiner: What is your full nam@ 
please? 
The Witness: Frank T. Baldwin. 


*Page numbering appearing at top of page of original Reporter's 
Transcript of Record. 
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(Testimony of Frank T. Baldwin.) 

Trial Examiner: And your home address? 

The Witness: 608 Shoshone. 

Trial Examiner: Is that in Boise, Idaho? 

The Witness: Boise, Idaho. 

Q. (By Mr. Weil): What is your occupation, 
Mr. Baldwin? 

A. Secretary-treasurer of Local 483. 

Q. What union? 

A. General Teamsters, Warehousemen and Help- 
ers, A.F.L. 

Trial Examiner: That is the charging Union in 
this case? 

The Witness: Yes. 

Q. (By Mr. Weil): In the course of your oc- 
eupation, have you had any occasion to enter into 
any relationships with the respondent, Intermoun- 
tain Equipment Company? A. Yes. 

Q. When did you first have anything to do with 
the respondent company ? [23] 

A. It was after the election was held. The board 
ordered an election, and we were certified on it on 
or or about June 3rd. 

Trial Examiner: What year? 

The Witness: 1953. 

Q. (By Mr. Weil): Did you take steps to initi- 
ate bargaining after your certification ? 

A. Yes. 

@. Did vou have any bargaining mectines with 
the respondent? A. Yes. 

Q. Will you give us, as nearly as you ean recall, 
the—well, relate the course which bargaining took ? 
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(Testimony of Frank T. Baldwin.) 

A. Well, I met with Mr. Dufford on about June 
3rd and discussed with him the procedure of the 
Union in drawing up the contract, the employees 
asking for the things they wanted in the contract; 
we would then have a meeting and negotiate back 
and forth. On July 22, 1953, I believe, we entered 
into negotiations, myself, two employees, Stewart 
and Buntin, Mr. Dufford, and Ray Fortune. 

Trial Examiner: For whom? Mr. Fortune was 
for whom ? 

The Witness: For the Company. 

A. He was the labor relations manager for Mor- 
rison-Knudsen Company, sitting in with Mr. Duf- 
ford. And in the morning meeting, the first meeting 
we held, July, I believe, 22, we generally discussed 
the contract provisions, went through the contract 
paragraph by paragraph. 

Trial Examiner: When you say ‘“‘the contract,’’ 
had you [24] made a proposed contract? 

The Witness: Proposed contract, yes. 

A. (Continuing): Discussing each paragraph 
and explaining to the Company what we wanted 
and why we wanted them and so forth. Just a gen- 
eral meeting on the contract, the proposed contract. 
We adjourned and reconvened in the afternoon. 
We were asking for wages, union shop, a para- 
graph to be inserted in the contract on bonuses and 
sick-leave. A general discussion was held on the 
afternoon of the 22nd. The Employer, Mr. Dufford, 
was opposed to the union shop. He didn’t under- 
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stand the meaning of the union shop. We discussed 
that a while, and we came to the paragraph on 
bonuses and sick-leave, and Mr. Dufford took the 
position that bonuses were a company prerogative, 
and he didn’t want them in the contract. And sick- 
leave, he took the position that we were asking for 
six days sick-leave a year, and that if a sick-leave 
was put in the contract, all the employees would 
take the sick-leave regardless of whether they were 
sick or not. And I explained to him that in several 
of our contracts where we have sick-leave, that was 
not true, and in one case where only 65 per cent of 
the employees used the sick-leave, the balance not 
using any sick-leave at all. 

Then we adjourned and met the next day, I be- 
lieve, the 23rd of July. The meeting was rather 
rough, if you know what I mean, negotiations. And 
Mr. Fortune explained the union shop also to Mr. 
Dufford, that the meaning of the thing—ean we go 
off the [25] record for a minute? Do you want to 
use the language we used? 

Trial Examiner: Ask counsel what he wants. 
Mr. Weil: I think it would be better to use the 
Janguage used in the conversations as much as you 
ean recall. 

A. Well, Mr. Fortune, I have dealt with him for 
years and years, and he was rather rough about the 
the thing. So on the union shop, he finally turned to 
‘Mr. Dufford and said to him, ‘‘You will never get 
‘this son-of-a-bitch to agree without a union shop. 
bYou might as well make up your mind to that 
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right now.’’ And that was worked out to a certain 
extent. We wanted the union shop to read thirty- 
one days to conform with the Taft-Hartley Law, 
and Mr. Dufford wanted six months. We offered to 
settle on a 90-day period. We finally reached an 
agreement on his theory of six months on the union 
shop. 

The bonus situation and sick-leave was then the 
issues, and Mr. Dufford again took the position that 
he would not put them in the contract and said that 
he would treat all employees in his employment the 
same as far as bonuses and sick-leave were con- 
cerned. And I informed him if he paid the people 
outside the unit bonuses and did not pay the people 
in the unit bonuses, that we would consider it dis- 
crimination. 

And we were then talking about sick-leave, and 
he took the same position that it was a company 
poliey, if they paid them one, they would pay them 
all. And we were arguing, myself and Mr. Fortune 
were areuing back and forth. To the best of [26] — 
my memory, the conversation went like this: in the 
heated argument, or the rather warm argument, 
Mr. Fortune said to Mr. Dufford, ‘‘Well, get the 
monkey on this fellow’s back’’—meaning myself— 
and I said to Mr. Fortune, “‘Tf you don’t keep your 
trap closed, you will get your teat in a wringer, and 
T will go over and organize your other employees.” 
And he said, ‘‘Well, you had an agreement with 
Mr.’’—he was the vice president—‘‘Mr. Puckett 
that you would not organize the other employees.” 


National Labor Relations Board Tol 


(Testimony of Frank T. Baldwin.) 

And I said, ‘‘That is right, but Mr. Puckett’s dead 
now, and the verbal agreement went with Mr. [27] 
Puckett.”’ 

* * * 
_ Trial Examiner: Who was Mr. Puckett? 
: The Witness: He was, I believe, the vice presi- 
dent of Morrison-Knudson, and the person we used 
to negotiate and counsel with for years, this local 
union. 

A. (Continuing): So that stopped the areu- 
ment as far as that was concerned. Then Mr. For- 
tune turned to Mr. Dufford and said, ‘‘T will tell 
you one thing, whatever this son-of-a-bitch tells 
you he will do, that is exactly what he will do.’’ And 
then Mr. Fortune turned to me and said, ‘‘ And that 
goes for Phil. Whatever he tells you he will do, 
that is exactly what he will do.”’ 

Trial Examiner: ‘‘Phil’’ being Mr. Dufford? 

The Witness: Mr. Dufford. 

A. (Continuing): So I asked for a few min- 
utes’ recess. The two employees who were sitting in 
on the negotiations, Speed Stewart and Roy Buntin, 
and I, went across the hall to consider this. And T 
asked them across the hall if they believed that 
Mr. Dufford would do what he said he would do as 
far as bonuses and sick-leave were concerned. And 
I don’t remember which one of the boys said, 
“Well, he has always paid us a bonus, and we he- 
lieve him,’’ and the other boy chimed in and said, 
‘Whatever he says he will do, that is what he will 
lo.’’ So I then dismissed it from my mind, and we 
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came back to the office and reached an agreement 
on the wages and finally on the union shop, the [28] 
rest of the contract on holidays, and forgot about 
the bonuses and sick-leave. 

Then we met again on the, on or about the 27th 
to put all the paragraphs together and finally agree 
on them. And then the union shop was changed, as 
T said a few minutes ago, from thirty days which 
we wanted to six months. 

And Mr. Dufford and I met again in his office: 
on the 28th, and the contract was signed. [29] 


& oe ¥* 
Q. (By Mr. Weil): You entered into a written 
contract ? A. Yes, sir. 


Q. Handing you what has been marked as Gen- 
eral Counsel’s Exhibit No. 3 for identification, I 
will ask you if that is a [80] copy of that contract? 

A. Yes. 


* * * 


Mv. Weil: I offer General Counsel’s Exhibit No. 
3 for identification. 
My. Smith: No objection. 
Trial Examiner: General Counsel’s Exhibit No. 
3 is received in evidence. 
(The document heretofore marked General 
Counsel’s Exhibit No. 3 for identification was 
received in evidence.) [31] 
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GENERAL COUNSEL’S EXHIBIT No. 3 


Wage Scale and Agreement 


_ This Agreement, Made and entered into this 27th 
day of July, 1953, by and between Intermountain 
Equipment Company, this party being referred to 
hereinafter as the Company, and General Team- 
sters, Warehousmen & Helpers of America, A. F. of 
L., Local Union No. 483, affiliated with the Interna- 
tional Brotherhood of Teamsters, Warehousemen & 
Helpers of America, A. F. of L., this party being 
referred to hereinafter as the Union. 


Preamble. That, Whereas, The parties hereto de- 
sire to encourage and promote a cooperative and 

utually satisfactory relationship between Em- 
ployer and the employees in the bargaining unit 
with respect to conditions of employment; to pre- 
of strikes and lockouts and to provide for the 
peaceable solution of all disputes which may arise 
Jetween Employer and said employees. 


| Now, Therefore, In consideration of the promises, 
zovenants, and agreements of the other, each of the 
darties hereto agree as follows: 


Article I. Recognition. The Union is hereby rec- 
gnized as the sole collective bargaining representa- 
te of those employees in the unit certified under 
{LRB Certification No. 19-RC-1290. 


Article IIT. Employment. All present employees, 
covered by this unit, as a condition of continued 
mployment, shall become members of the Union not 


{ 
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General Counsel’s Exhibit No. 3—(Continued) 
later than the sixtieth (60th) day following the ef- 
fective date of this agreement. All future employ- 
ees hired for work within this unit, as a condition 
of continued employment, shall become members of 
the Union not later than the sixtieth (60th) day fol- 
lowing the beginning of their employment. Com- 
mencing with the sixtieth (60th) day of either pe- 
riod described above, whichever is the later, all 
employees present and future, shall be required to 
maintain a continuous membership in the Union in 
good standing, as a condition of employment during 
the life of this agreement. 


Article ITI. Rights of Management. The products, 
location of business, the right to hire, fire, and pro- 
mote, shall be the sole responsibility of the Com- 
pany’s management. 


Article IV. No employee who, prior to the date 
of this agreement, was receiving more than the rate 
of wages designated and agreed upon, contained 
herein for the class of work in which he was en- 
gaged, shall suffer a reduction of hourly wage rate 
through the operation or because of the signing of 
this agreement. 


Article V. Eight (8) hours shall constitute a day’s 
work and forty (40) hours shall constitute a work 
week. All time worked over eight (8) hours in one 
day or forty (40) hours in one week shall be con- 
sidered overtime and paid for at the rate of time 
and one-half. . 
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(a) The starting and closing time shall be at 
the option and discretion of the Company, except 
that no split shifts shall be worked. 


Article VI. Any claim for wages must be pre- 
sented to the Employer in writing within thirty 
(30) days of the day employee is paid for the period 

in which wages are claimed. 


Article VII. Employees covered by this agreement 
when drafted for Military Service shall be rein- 
stated upon their release from such service in ac- 
cordance with the provisions of the Selective Train- 
ing and Service Act, except that there shall be a 
90-day probationary period of employment before 
the seniority shall apply. 


Article VIII. Vacations. After one year’s con- 
tinuous service, an employee shall be entitled to one 
-week’s vacation at the regular rate of pay. After 
three (3) years of continuous service, an employee 
shall be entitled to two weeks vacation at the regu- 
lar rate of pay. 


Article IX. Holidays. The following six (6) holi- 
days shall be granted at regular straight pay: Janu- 
ary ist. July 4th, Labor Day, Memorial Day. 
Thanksgiving Day and Christmas Day. If work is 
performed on any of these days, pay shall be at the 
rate of time and one-half. Holidays not worked 
shall count as time worked in computing overtime. 


Article X. Seniority. When it becomes necessary 
to reduce the working force of the company or 
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General Counsel’s Exhibit No. 3—(Continued) 
upon rehiring following a reduction in force, where 
merit, ability, and capacity are equal, seniority 
shall prevail. 

(a) All newly hired employees shall be con- 
sidered probationary for the first six (6) months of 


continuous employment, after which time seniority 
shall commence from the date of hire. 


Article XI. Wages. Following is the minuimum 
seale of wages: 


Bracket No.1 


Wages 

Receiving & Shipping Room : 

Wage After — 

6 Months — 

Probationary 
Starting Wage Period 
Clerk ner ee oe. $1.30 $1.50 
Wriememelerks: 0... 0555 ere 1.30 1.50 
Coumbperenien .......-....0 eee 1.30 1.50 
OedersOrewks ......4.2..0.4n8: 1.30 1.50 
Bracket No. 2 
Wages 

Checkmate... . 1. se eee $1.20 $1.40 
Backers wees... «eee 1.20 1.40 
WelivervaeMcCie.... ..2 75 ee 1.20 1.40 
Inventory Mem =... ......eeeee 1.20 1.40 


Wasxchonse Employees ..... 2 1.20 1.40 
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Eixtva men when called shall be paid a minimum 
of four (4) hours per call. No extra men shall be 
called until the permanent forty (40) hours crew 
has been established. Any time worked over four 
| (4) hours continuously in the higher bracket, shall 
be paid the high bracket rate of pay for the hours 
worked. Work performed under this clause shall be 
reported by the employee to the foreman in charge 
| of the employees in the unit. 


Paydays shall be on the basis determined by the 
Company, but not more frequently than once per 
month. 


Article XII. Grievances or Disputes. Any em- 
ployee or group of employees, having grievances or 
disputes, shall present them in the following 
“manner: 


(1) Take up the grievance or dispute with the 
foreman within three (3) working days of date of its 
| appearance. 


(2) If not properly settled at that stage, the 
grievance or dispute shall be reduced to writing and 
‘shall be taken up between a representative of the 
Union and a representative of the Company. 


(3) The Company shall give its answer to the 
written grievance or dispute in writing, within 


‘three (3) works days after its presentation. 
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(4) If the Company’s answer is unsatisfactory, 
a board of Arbitration shall be created. When and 
if an Arbitration Board is created, said Board 
shall consist of two (2) representatives of each 
party hereto. The Board of Arbitration shall give 
its decision within a time limit not to exceed seven 
(7) working days, not including Saturdays, Sun- 
days, or legal holidays. 


(5) The findings and decisions of the Arbitration 
Board shall be final and binding by both parties. 


(6) In the event the four (4) members of said 
Board of Arbitration cannot agree, a fifth member 
will be selected by the Board. In ease the four (4) 
members of the Board of Arbitration cannot agree 
upon a fifth member within seven (7) working days, 
then, and in that event, the United States Concilia- — 
tion Service shall designate the fifth member. 


(7) The expense of such fifth member of the : 
Board shall be borne equally by both parties. 


(8) The Board of Arbitration as hereunder set | 
forth, shall not handle negotiations for a new agree- 
ment, or changes in the Wage Seales, Hours of 
Work, or Working Conditions, which are a part of 
this Agreement. 


This Agreement is to continue and remain in full 
force and effect and to be binding upon the respec- 
tive parties hereto from July 27, 1953, until July 
27, 1954. Hither party, desiring to change this — 
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General Counsel’s Exhibit No. 3—(Continued) 
Agreement, shall give notice to the other party of 
a desire to change, at least sixty (60) days prior 
to the date of expiration of this Agreement. Such 
notice shall include any proposed changes. 


GENERAL TEAMSTERS, WAREHOUSEMEN, 
AND HELPERS, LOCAL No. 483, 


By /s/ F. T. BALDWIN, 
Secretary-Treasurer, 
Teamsters Local No. 483. 


INTERMOUNTAIN EQUIP- 
MENT COMPANY, 


By /s/ PHILIP A. DUFFORD, 
Vice Pres., Gen. Mer. 


| Received in evidence September 28, 1954. 


a *% * 


Q. By Mr. Weil): Have you in your eapacity 
with the Union at any time since July 28, 1953, 
requested respondent to pay sick-leave to emplov- 
ees who were sick? A. Yes. 

Q. At what time? 

A. Well, I talked to Mr. Dufford on or about 
January 4. 
| Trial Examiner: This year? 
| The Witness: Yes, before we filed charges. 


} 
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Q. (By Mr. Weil): Where did you speak to 
Mr. Dufford ? 

A. I talked to him by telephone. 

Q. Did you speak to him at any other time 
about the payment of sick-leave ? 

A. About sick-leave, no. I did about the bonuses. 

Q. When you called Mr. Dufford, where did you 
eall him or did he call you? 

A. No. J ealled him from my office. I told him 
it was my [32] understanding that some of the boys 
will be denied the sick-leave, had been docked for 
the sick-leave, and was he going to pay them, and 
he said no. He still took the position that was the 
Company’s prerogrative, and that was the end of 
the conversation. 

Trial Examiner: You say that was the end? 

The Witness: Yes. 

Q. (By Mr. Weil): Did you eall to his atten- 
tion any promises that you considered him to have 
made? 

A. Not on sick-leave, no. On bonuses, we had—— 

Mr. Smith: Shouldn’t the witness confine him- 
self to the questions? 

Trial Examiner: Yes. Wait until a question is 
asked. As I understood you, you said that that was 
all of the conversation that you had by telephone 
that day ? 

The Witness: Pertaining to sick-leave, that is 
all. 

Trial Examiner: Was there more to the conver- 


sation 2? 
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The Witness: Just general conversation. That 
was all on the sick-leave. [33] 


*% *% & 


Mr. Weil: * * * Now, that being the case, I be- 
lieve at this time I may make the entire matter 
more clear and definite by asking permission to 
amend Paragraph IX of the complaint to read, to 
strike the word ‘‘some’’ and to read ‘‘On or by 
December 25, 1953, respondent paid bonuses to sub- 
stantially all of its employees who are not mem- 
bers of the Union,”’ et cetera. [37] 


% *% & 


Mr. Weil: Yes. 
_ Trial Examiner: In view of the fact that the 
phasis of the complaint is a discrimination, I believe 
that it is permissible at this time to amend that 
complaint as moved. So I will grant the [38] 
‘motion. 


% % * 


Mr. Weil: Do I understand you to say that the 
respondent has paid the sick leave and bonus with 
which we are concerned in this case? 

Mr. Smith: No, but 

Mr. Weil: Do I understand that respondent has 
paid any sick-leave or bonus as a result of the filing 
of this charge? [43] 

Mr. Smith: No. [44] 


“ee? % ay 


Trial Examiner: On the record. 
Because of my original misunderstanding as to 
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the scope of General Counsel’s motion to strike, I 
think it becomes necessary for me to revise my first 
ruling with reference to the paragraph starting on 
the bottom of Page 2 of the respondent’s amend- 
ment to the answer, the so-called ‘‘wherefor”’ clause. 

Now, I originally considered it immaterial and, 
for that reason, had decided not to strike it, but in 
view of the fact that it does go to the same material 
as in Paragraph V of the amendment to the an- 
swer, I feel that my original ruling requires an 
amendment. Inasmuch as the first clause of the 
‘wherefore’? paragraph is an indirect denial of the 
complaint, I will permit that to stand, but I will 
grant the motion to strike the balance of that para- 


eraph. [47] 


¥ * * 


Direct Examination 
(Continued ) 
By Mr. Weil: 


Q. You testified that you first contacted the re- 
spondent on June 3, 1953, after the election. Is that 
vour present belief, that that is the correct date? 

A. No, July 3rd. 

* * % 

Trial Examiner: Ask him if he knows when the} 
election certification was issued. 

The Witness: It was on the 18th or the 26th of 
Junc. I contacted him on July 3rd rather than June, 
as I stated this morning. July 3rd was the first meet-] 
ing I had with him. 

Q. (By Mr. Nielson) : Mr. Baldwin, how many 
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meetings did you have with the Company with refer- 
ence to this contract? A. In negotiations? 

Q. Yes. [48] 

_ <A. Six, including the one that the contract was 
| signed at. 

Q. Going back to the first one, you state that on 
July 3rd you had your meeting. Who was present 
besides yourself ? A. On July 3rd, no one. 

Q. Who else was present ? 

A. My. Dufford. 


Q@. And yourself? A. Yess 

Q. That is all? A. Yes. 

Q. As I understand it, that was merely a pre- 
| liminary meeting? A. That is right. 


@. What time or at what meeting, at what in- 
| stance was your proposed contract delivered to the 
| Company ? 

A. On the morning of July 22nd, I believe. 

Q. Now, that was a meeting set up where? 

A. At the Company’s office on South Broadway. 
Q. In Boise? A. In Boise. 

)} Q. Now, I think you testified that there were 
| other people there besides yourself. Who were they ? 
A. For the employees on the Union side was 
Speed Stewart, Roy Buntin, myself; and on the em- 
| ployer’s side was Mr. Dufford, Rav Fortune. 

| Q. Now, Mr. Buntin and Mr. Stewart, they were 
)present as a [49] negotiating committee for the 
Union? A. Yes, elected by the membership. 

| Q. And they were aiding vou in negotiations? 

A. Yes. 
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Q. Now, Mr. Dufford, who is he? 

A. He is the manager, I believe, of the Inter- 
mountain Equipment Company, president. 

@. And Mr. Fortune, who is he? 

A. He was the labor relations manager for Mor- 
rison-Knudsen. 

Q. Do you know in what capacity he was pres- 
ent? 

A. T imagine to assist and help Mr. Dufford. 

Trial Examiner. Don’t imagine, please. Do you 
know? 

The Witness: Well, he was assisting and helping 
Mr. Dufford. 

Q. (By Mr. Nielson): Was there any conversa- 
tion had with Mr. Dufford as to the status of Mr. 
Fortune? 

A. Mr. Dufford asked me if I had any objections 
to Ray sitting in and helping him with negotiations, 
and I said no. 

Trial Examiner: That is Ray Fortune? 

The Witness: Yes. 

Q. (By Mr. Nielson): And Mr. Fortune at- 
tended those meetings and was present in that ¢a- 
pacity ? 

A. Yes. At the last meeting, I don’t believe he 
was present. 

Q. But he was present at the July 22nd meet- 
ing? A. Yes. [50] 

Q. In reference to your six meetings, are you 
classifying more than one meeting being held on one 
day? 
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A. Yes, there was more than one held on one day. 

Q. In other words, would you say, then, that 
there were two meetings held on the 22nd? 

A. Yes. 

@. Was any discussion had in that first meeting 
on July 22nd, with reference to the bonus or sick 
leave? 

A. Only that we had it included in our proposal. 
@. And that was a written proposal? 

A. Yes. 
Q. Given to the Company at that time? 
A. Yes. 

Q. And there was no further discussion on it at 
that time? 

A. Not in that morning meeting, no. 

@. Was there any discussion on it in the after- 
noon meeting ? 

A. Yes, there was some discussion on it. Not too 
much, however. We were going through the contract 
paragraph by paragraph, trying to explain to Mr. 
Dufford why we were asking for these things and 
the interpretation of each paragraph. 

Q. When did you have the next meeting? 

A. It was along the 23rd. 

Q. ‘That would be the following day? 

A. Yes. 

Q. Who was present at that meeting? [51] 

A. Myself, Speed Stewart, Roy Buntin, Mr. Duf- 
ford, and Ray Fortune. 

Q. And where was that meeting held? 

A. At the Company offices. 

@. In Boise? A. In Boise. 
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Q. Approximately what time, if you recall? 

A. I believe 10 o’clock, as near as I can remem- 
ber. 

Trial Examiner: 10 in the morning? 

The Witness: Yes. 

Q. (By Mr. Nielson): What discussion was had 
there with reference to sick leave and bonuses, if 
you recall? | 

A. Well, that morning the meeting got quite 
warm over bonuses and sick leave. The contract—in 
other words, we had agreed on portions of the con- 
tract, but bonuses, sick leave, union shop, and wages 
were as yet unsettled. And bonuses and sick leave 
was the discussion that morning. 

Q. Did you have a further meeting with the 
Company ? A. In the afternoon, yes. 

Q. In the afternoon. And the subjects of bonuses 
and sick leave were discussed there? A. Yes. 

Q. And the same people were present that after- 
noon? A. Same, yes. 

Q. Did Mr. Fortune take part in the discussion 
of sick leave [52] and bonuses at that meeting? 

A. Yes. 

Q. And Mr. Dufford? A. Yes. 

Q. Now, did you have a further meeting with the 
Company ? 

A. Yes, on the, on or about the 27th, as nearly as 
IT can remember. 

Q. What was discussed there? 

A. Well, the issue then was the wages and union 
shop. 
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Q. Now, I think in your prior testimony, you 
have testified that you agreed upon a union shop 
clause after a six months’ period. Is that correct ? 

A. We were asking for 31 days, a union shop, in- 
cluding 31 days, and Mr. Dufford first asked for six 
months’ union shop clause, and we compromised on 
60 days’ union shop, I believe. Anyway, we compro- 
mised in between there, 60 days. 

@. Then your former testimony would be incor- 
rect, is that right? 

A. I believe I said this morning that he wanted 
six months, and we wanted thirty days, but we com- 
promised on ninety days. 

Trial Examiner: Your testimony this morning 
was that at first, and then you settled on six months, 
so I left it hanging there. 

The Witness: I meant to say sixty days. The 
Company wanted six months, and we wanted thirty- 
one days, aud we compromised [53] and settled on 
sixty days. 

Q. (By Mr. Nielson): I think you testified this 
morning, also, that you had one discussion with Mr. 
Dufford, the manager, subsequent to January 1 on 
sick leave. Is that correct ? 

A. January 4th, T believe it was. [54] 


% * * 


make) Intermountain Equipment Company vs. 
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Cross-Examination 
By Mr. Smith: 


Q. Myr. Baldwin, you testified, I believe, that 
you had had no contact with the respondent prior to 
the certification, and there was some amendment to 
your direct testimony. Would you repeat what con- 
tact you had with respondent prior to certification, 
if any? A. You mean before the election? 

Q. Prior to certification, that is, after the elec- 
tion and—it could be before the election, yes—before 
the results of the election were certified. 

A. Well, I think I talked to him, as I do all em- 
ployers, previous to the election, to the certification. 
As a matter of fact, we had a hearing here in this 
building on the consent agreement, and J talked to 
him then. [55] 

2 * * 

Q. I sec. Now, your first meeting with respond- 
ent relative to entering into negotiations was on 
what date? A. Oh, July 3rd, I believe. 

Q. July 3rd? oe Ys. 

Q. Did vou not testify on direct that you had 
some conversation with Mr. Dufford on or about 
June 27? 

A. Well, that date was wrong. It was July. The 
election wasn’t certified until 

Q. Well, Mr. Baldwin, if I heard the direct ex- 
amination properly, at first vou testified that vou — 
first contacted Mr. Dufford June 3, and then you | 
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changed that date to June 27, and now it is July 3. 
Which date do you refer to? [56] 

A. It would be July 3rd. 

Q. July 3? A. Yes. 

Q. That was the first conversation you had with 
Mr. Dufford relative to negotiations ? 

A. That is right. 

Mr. Weil: Counsel, I don’t believe that he testi- 
fied June 27th. He testified that the certification was 
issued about June 27th, and from that he deduced it 
was July 3rd. 

Mr. Smith: I believe the record will disclose. 

Trial Examiner: I believe it will. That is, the 
record will speak for itself. 

Mr. Smith: Yes. 

Trial Examiner: My recollection is the same as 
Mr. Weil’s. 

Q. (By Mr. Smith): The first time, Mr. Bald- 
win, that you met with respondent, with Intermoun- 
tain Equipment Company, was what date? This was 
not talked to them, but met with them. 

A. If any memory serves right, it was July 22nd. 

Q. July 22nd? BK Wee. 

: Q. As I recall your direct testimony, it was at the 
“Intermountain Equipment Company’s offices ? 

A. Yes. 

Q. And, as I recall, also, your two stewards, Mr. 
Speed Stewart—is that correct? [57] A. Yes. 
| @. And Mr. Buntin, they were present there with 
you? A. Yes. 

Q. Now, vou testified that these gentlemen bar- 
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gained with you? A. Yes. 
Q. With the employer and its representatives, is 
that correct? A. Yes. 


Q. Do Mr. Stewart and Mr. Buntin have inde- 
pendent authority to bargain on behalf of the unit? 

A. No one, including myself, has that authority. 
It all has to go back to the unit and be settled with 
a vote. 

Q. Can they sign a bargaining contract? 

A. No. 

@. Who can sign a bargaining contract? 

Ae caine 

Q. You can? A. Yes. 

Q. Can you negotiate a bargaining agreement 
without the Union? 

A. No—did you say without approval of the 
Union? 

Q. Tats correci: A. No, Isecanvtt, 

Q. Every proposal of the employer is carried by 
you to the Union membership ? 

A. That is right. 

Q. Is put toa vote? [58] 

A. That is right. 

Q. This is the Union membership and not merely 
those people in the bargaining unit, is that correct? 

A. Only the people in the bargaining unit. [59] 


* * * 


Q. (By Mr. Smith): You testified on direct 
examination that you understood that Ray Fortune 
was present at these negotiations to assist Mr. Duf- 
ford and advise him, is that correct? 
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A. Yes. [62] 

Q. You recognized, did you not, that Mr. Duf- — 
ford was the bargaining authority for the Inter- 
mountain Equipment Company ? 

A. Well, I assumed he was. He never had told 
me that Fortune had no authority, however. He 
asked me if I had any objections to Mr. Fortune 
sitting in, helping and assisting him, and he said 
that he didn’t know too much about Union contracts, 
and he wanted some help. And I said I most cer- 
tainly welcomed Mr. Fortune because I had dealt 
with him for years. 

% * * 

Q. Yes. You say on July 22nd you met Mr. Duf- 
ford and at that time Mr. Dufford asked you if it 
would be all right if Mr. Fortune sat in, and, there- 
fore, Mr. Fortune did sit in on that meeting. Those 
present at that meeting were yourself, Mr. Buntin, 
and Mr. Stewart for the Union and Mr. Fortune and 
My. Dufford for the respondent company, Inter- 
mountain Equipment Company. Is that [63] cor- 
rect? 

A. I also believe—I don’t know who he was— 
some old gentleman came for a little while, and 
then he got up and left, and I believe that Mr. Duf- 
ford, Phil said. 

Q. (interrupting): Well, that is immaterial. 
And the issues discussed on July 22, 1953, in the 
morninge—that was meeting Number One by your 
count of such meetings ? A. Yes. 
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Q. Was merely the processed contract, that is, 
the proposal of the Union, submitted ? 

A. Yes, it was discussing back and forth our pro- 
posal which we had presented to the Company. 

Q. All right. In that proposal, would you mind 
restating what were the principal items that you 
asked for? 

A. Well, there was an entire new agreement. We 
were asking, of course, for everything that was in 
the agreement. 

Q. Well, the principal items? 

A. Well, it would be wages, hour's, working con- 
ditions, and the term of the agreement, and the bar- 
gaining unit recognized in the contract. 

Q. And vou testified also, I believe, that bonuses 
and sick leave were asked for? 

A. That is right. 

Q. And you requested originally sick leave for 
six days, I believe you testified ? 

A. I believe that 1s right. I believe six days is 
right to [64] the best of my knowledge. 

Q. What was the amount of bonus you re- 
quested ? 

A. TI believe the equivalent of one month’s pav. 

Q. Did Mr. Dufford or Mr. Fortune make any 
statement that morning as to the bonuses? 

A. It was discussed some with Mr. Dufford tak- 
ing the position that that was a Company preroga- 
tive. And it wasn’t discussed too much at all in the 
first meeting. We were Just getting generally an 
over-all picture of the proposal. 


National Labor Relations Board 123 


(Testimony of Frank T. Baldwin.) 

Q. What mention was made of sick leave by Mr. 
Dufford for the Company? 

A. The first meeting, now ? 

®. Yes. 

A. Justa general discussion. There was nothing, 
no discussion on any one paragraph of the contract. 
It was all discussed, and he was discussing sick 
leave and bonuses, that he thought that was up to 
the Company. Just a general discussion. 

@. At no time was there a refusal to bargain on 
the part of the Intermountain Equipment Com- 
pany? A. You mean during the first meeting? 

@. Yes. Any of the meetings. 

A. No. Thev never refused to bargain, no. 

@. When was the first time that you had consid- 
erable discussion about bonuses and sick leave? 

A. I believe it was the second meeting, mecting 
on the second, [65] on the second or the first meeting 
on the second day. 

Q. That would be the third meeting, is that 
correct ? A. Yes. 

Trial Examiner: 23rd, was it? 

The Witness: If my memory is right, it was the 
morning of the 23rd, that meeting. 

Q. (By Mr. Smith): And, I believe, you testi- 
tied that these issues were warmly discussed ? 

A. They were, especially in the afternoon meet- 
ing. 

@. What do you mean by warmly? 

A. Well, f could go into the discussion that we 
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had this morning, my testimony this morning, with 
Fortune and myself—Mr. Dufford wasn’t too in- 
volved in the thing, Mr. Dufford taking the 
stand—— 

Q. What do you mean by ‘‘warmly’’? How do 
you define the word or use this word ? 

A. Well, where one side gets irritated, and the 
other side gets irritated, and you proceed to pound 
the table a little bit and—— 

Q. (interrupting): There was heated discus- 
sion, in other words? A. That is it. 

@. And some animosity, perhaps? 

A. Well, I wouldn’t say animosity. It was just a 
heated discussion. 

Q. It was conducted in a perfectly friendly 
spirit, was it? A. That is right. [66] 

Q. In other words 

A. (Interrupting): I always do. 

Q. In other words, the words flew thick and fast 
but in an aura of peace, is that right? 

A. That is right. 

Trial Examiner: <A friendly fight? 

Mr. Weil: Let’s trade punches? 

The Witness: Yes, that is right. 

Q. (By Mr. Smith): Were these issues more 
warmly discussed than other issues? 

A. They were until Mr. Dufford said that he 
would; if anv of the rest of them were paid a bonus, 
our people would be paid a bonus. He would treat 
them all alike. 

Q. At what meeting did Mr. Dufford make that 
statement? 
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A. I think in the morning meeting, and, also, it 
was stated at the afternoon meeting. 

Q. On what day? A. July 23rd. 

Q. Both times Mr. Dufford made that statement? 

A. In the first meeting in the morning when it 
got a little warm—or heated, as you say—he then 
said that it was Company policy, that in the past 
history they had paid all people bonuses and he 
did not intend to change it. If anybody was paid 
a bonus, then they would all be paid a bonus. In 
the afternoon meeting it was decidedly heated, and 
then this episode took place that I [67] testified 
about this morning, and then during a recess the 
two boys and I went across the hall, and I asked 
them if they believed this. 

@. The two boys vou referred to are whom? 

A. Speed Stewart and Roy Buntin. 

Q. Myr. Fortune or Mr. Dufford wasn’t with vou ? 

A. No, we had left them at the conference table. 
And I asked the boys if they believe this. And IT 
don’t remember which one I 

Q. If they believed what? 

A. That they would be paid the bonus. I was 
trying to get the bonus and sick leave in the con- 
tract. The Union’s policy is to get the things in 
black and white, and then you have no areument 
over them. The Company’s attitude was that they 
wouldn’t put them in there, and thev further stated 
that they had been paying them heretofore so, there- 
fore, nobody would get hurt—words to that effect 
on the thing. And I was insisting that they go in 
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the contract because the negotiating contract, un- 
less you have got it in there, it’s my belief that it’s 
not good. So I asked these two boys if they believed 
what he had said this morning, Mr. Dufford. And 
fam not sure which one, to my memory—my mem- 
orv would lead me to say it was Roy, who had been 
there the longest, said ‘‘He has always paid a 
bonus. You can believe him. So it’s O.K.’’ And I 
asked the other boy, I am sure it was Speed, now, 
he was the newest employee, and he said ‘‘I have 
only been [68] here a short while, but you can be- 
lieve him.’’ And so I came back to the sick leave, 
and nothing further was said about it. 

Q. Nothing was said? 

A. Just about union shop and wages. 

Q. No word was said about it until after the Ist 
of the vear? 

A. You mean asking the Company about it? 

Q. Right. 

A. No, we had had meetings in between. 

Q. You had had meetings on bonuses in between 
those periods of times, is that correct? 

A. No. He was working, the employees were 
working 47 hours, and they went to 40 hours. Some 
employees would come in at Monday noon, and we | 
had asked Mr. Dufford to change that, and he had 
agreed that he would look into it and change it. 
And we had, if my memory serves me right, two 
meetings, talking on changing this, and finally there 
was a definite stand that we would change it the 
1st of the year. 
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Q. Change what? 

A. This going to work at Monday noon instead 
of Monday morning at 8 o’clock. And in these two 
meetings, whatever date they were, I don’t remeni- 
ber now, we had asked him about the bonus. The 
two employees were with me, Stewart and Buntin. 

Q. What did Mr. Mr. Dufford say about 
bonuses ? 

A. They took the same position, it was a Com- 
pany prerogative, and if they wanted to pay them, 
they would. And he was rather [69] irked about it, 
why we were interested in it. If the Company 
wanted to pay it, they would pay it, and that would 
be it. 

Q. After vou had entered into the contract on 
July 27, is that correct? 

A. I think the contract was signed the 28th. 

Trial Examiner: That was the period of the 
eontract, 27th of July, 1958, to 54? The signing 
date doesn’t appear. 

The Witness: It was on that date, sir. 

Trial Examiner: It’s dated on the 27th there 
in the first paragraph. 

Mr. Smith: Well, one day. 

A. (Continuing): To further answer your 
question, we discussed bonuses after the Ist of the 
year, meaning 1954. 

Q. (By Mr. Smith): You discussed bonuses 
specifically then ? 
fer. Yes. At™one time” [*asked—— 
| Q. You mentioned them in these two previous 
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meetings, at which Mr. Dufford took his original 
stand ? A. That is right. 

Q. Is that correct? A. That is right. 

Q. Could you specify, within a relatively short 
period of time, when these two meetings took place? 

A. No, I can’t because it was a meeting over a 
condition in the contract, and it was just an every- 
day occurrence that happens, the Union going down 
and talking to the employer about [70] straighten- 
ing up some grievance. I can’t tell you the dates 
on that. 

Q. You had a grievance at that time? 

A. It was over the hourly week, the fellows com- 
ing to work, changing first from 47 hours to 40, and 
then the fellows coming in Monday noon rather 
than coming in in the morning; just a general dis- 
cussion of what the Union terms a grievance. 

Gy Ivsee 

Trial Examiner: Do you know if that was this 
year ? 

The Witness: They were in 1953. I think we 
talked to him once in 1954, and he changed the 
setup, J believe, in March if I remember right, if 
my memory serves me right. We had prevailed 
upon Mr. Dufford to change it in January, and he 
was a busv man, of course, out of town a lot. And 
I think that he did change it in March. If my in- 
formation is correct, I believe he did. 

Trial Examiner: As a result of a recent discus- 
sion or was that just a belated action? 

The Witness: Well, no. We had been talking 
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to him about getting him to change it in previous 
meetings, and in one meeting in January, I believe 
it was, he then assured us that he would change it 
as soon as he could. And he did change it in March; 
I believe March was the date. 

Trial Examiner: I think that fixes the date 
fairly well, doesn’t it, of the discussion ? 

Mr. Smith: Well, one discussion was probably 
in the fall and one in January, is that cor- 
rect? [71] 

Trial Examiner: One was in 1953. I haven’t 
tried to fix it any more there. 

The Witness: ‘T'wo. 

Q. (By Mr. Smith): And the next one was in 
the spring of 1954? 

A. That is right. And we then, the one in Janu- 
ary, we then discussed bonuses again, and I asked 
him about paying them, and he still took the same 
position. And I said to him, ‘‘Well, in our nego- 
tiations you had said that if you gave anybody a 
bonus, you would give them all a bonus.’’ And he 
seemed to be concerned how we found out who got 
paid a bonus and who didn’t get paid a bonus. 

@. Mr. Baldwin, I believe you testified previ- 
ously that you didn’t have authority to enter into a 
binding bargaining agreement without first present- 
ing that management’s proposal to the membership. 
Did you present the management’s proposal ? 

i. Wes. 

Q. Of bonus? 
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A. Yes, we discussed that in our meetings. 

Q. What did you say at the meetings? 

Trial Examiner: Can we fix the date or is this 
supposed to be general ? 

Mr. Smith: Well, yes, prior to the signing of 
the agreement on July 28. 

A. That would have been between July 23rd 
and July 27th. I can’t tell you what night without 
going back to the Union office. [72] 

Q@. What did you say? 

A. I told the employees, who were all present ex- 
cept two, I believe, or one, that Mr. Dufford had 
assured us if anybody was paid a bonus—bonus and 
sick leave was the issue—that he had assured us 
that if anybody was paid a bonus, meaning in his 
employment, that they would all be paid bonuses. 
And the two boys who were setting in on negotia- 
tions with me, Stewart and Buntin, also said the 
same thing to the employees. And they finally ac- 
cepted it by a majority vote, and I signed it. 

Q. You are positive that Mr. Dufford made this 
statement ? A. What statement? 

Q. The statement to which you previously testi- 
fied to the effect that if any employees were paid a 
bonus, all employees would be paid a bonus. 

A. Yes, I am positive. 

Q. You are positive that—do you know which 
employees specifically Mr. Dufford was referring to 
in such a statement? 

A. Well, all employees. He said if a bonus was 
paid to any employee, they would be paid to all em- 
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ployees within our unit and all the rest of the 
employees outside of our unit. 

Q. Did he say within your unit? 

A. He said all employees. There would be no 
change. 

Q. Was he referring to all employees of the 
Company or all employees in the unit? 

A. Both, all employees of the Company and all 
employees in the [73] unit. 

Q. You said that you took Mr. Buntin and Mr. 
Stewart aside and asked them if that is what they 
had heard, you weren’t quite sure of what you had 
heard ? 

Mr. Weil: ‘That isn’t what he said. 

Q. (By Mr. Smith): What did you say? What 
did you state? 

A. I asked them ‘Do you believe this?” 

Q. ‘Do you believe this?” 

A. Yes. Mr. Dufford had said if any employees 
would be paid a bonus and sick leave, all employees 
would be paid. That was the general conversation. 
And I asked the two, Stewart and Buntin, do you 
believe this? We went out and had a caucus and, to 
repeat myself again, I am almost positive that Mr. 
Buntin who had been there for years said, ‘“What- 
ever he says, you ean believe him, so it’s all right.’ 
And the younger one, who would be Mr. Stewart, 
said, “‘Well, I haven’t been there very long, but I 
know you ean believe him.’’ And so we went back 
to the meeting. 

Q. In other words, Mr. Baldwin, you didn’t feel 
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that the issues of bonus and of sick leave were im- 
portant enough to be written into the contract? 

A. Yes, I was insisting they be in there. 

Q. Did you insist they be incorporated in the 
written contract after Mr. Dufford had allegedly 
made his oral promise ? 

A. I insisted until such time as the two em- 
ployees who sat in negotiations with me said, ‘‘As 
far as we are concerned, it’s all [74] right.’’ And I 
still took the position that they should be in there. 
However, with the general meeting we had with 
the employees, they voted to leave it out, and I 
signed it, leaving it out of the contract. 


By * * 


Q. (By Mr. Smith): Outside of the issues of 
bonus and sick leave, were all other issues which 
were negotiated at this time incorporated in the 
written contract ? 

A. I believe so. As near as I can remember, they 
were. [75] 

Be * % 

Q. (By Mr. Smith): What was to be the 
amount of bonus paid ? 

A. We were asking in our proposal which had 
been previously made, if my information was cor- 
rect, one month. Sick leave, we were asking for six 
days, I believe. 

Q. Did the employer, did Mr. Dufford or Mr. 
Fortune, did anyone acting for the emplover ever 
make the statement that they would pay vou one 
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month’s bonus? A. No. 

Q. Or six days’ sick leave? eNO; 

Q. You had an agreement, a rather hazy, vague 
agreement, a promise on their part, which you un- 
derstood to be a promise, that if they paid bonuses 
to anybody, they would pay bonuses to your peo- 
ple. What kind of a promise is that? That isn’t a 
promise to pay a certain number of days’ bonus. 

A. Ihad their word, and in my business an em- 
ployer’s word means a lot to me. I had his word, 
Mr. Dufford’s word, and I had [77] Mr. Fortune’s 
word that they would not take it away from them. 
They would pay them the same bonus and the sick 
leave that had heretofore been paid. That is why I 
believed them. 

* %* *% 

Trial Examiner: Was there any reason why you 
didn’t ask them to put the promise in writing that 
if they gave any bonus or sick leave they would 
give it to all? 

The Witness: Well, we were trying to get. that 
in our contract; mn our proposal, we had that in 
there. 

Trial Examiner: I know. Your proposal was for 
a definite bonus and a definite sick leave? 

The Witness: ‘That is right. 

Trial Examiner: J am asking you whether or not 
you requested an indefinite assurance in the written 
contract that 1f any bonus or sick leave was given 
to any employee, it would be given to all? 
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The Witness: No. We just took them for their 
word, at their word. 

Q. (By Mr. Smith): Mr. Baldwin, if you took 
their word on that, how come you didn’t take their 
word on all the other items which were included 
in the written contract? How come there is a writ- 
ten contract? [78] 

A. There never will be any more words taken 
for grantea, I will answer that way. 

Trial Examiner: That is not responsive. 

A. Strike that. Because that is what we finally 
arrived at and signed. 

Q. (By Mr. Smith): Can you make a respon- 
sive answer to that question ? 

Mr. Weil: Let me object to the question as im- 
material and irrelevant. 

Trial Examiner: J think I will overrule that. 


(The question was read as follows: ‘Q. 
Mr. Baldwin, if you took their word on that, 
how come you didn’t take their word on all the 
other items which were included in the writ- 
ten contract? How come there is a written con- 
tract ?’’) 


A. The reason for a written contract is because 
that is what the employees agreed to and voted and 
authorized me to accept, and that was signed. 

Q. And no other contract? 

A. No other contract. 

Trial Examiner: I made a statement awhile 
back in whieh I used the word ‘‘indefinite.’’ IT should 


_ of the employees used all of their sick leave? 
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have used the word ‘‘conditional.’’ In other words, 
in my question to the witness as to whether or not 
not he asked that the written contract include an in- 
definite promise, I should have said a ‘‘conditions!| 
promise,’’ [79] that. if a bonus or sick leave were 
given to one, it would be given to all. 

You understood my question in that form, I 
take it? 

The Witness: Yes, sir. 

Q. (By Mr. Smith): I believe, Mr. Baldwin, 
you mentioned in vour direct examination on the 
subject of sick leave that it has been your expe- 
rience that only 65 per cent of the employees use 
sick leave. Is that correct? 

A. I was using one Co-op Creamery as an ex- 
ample. 

@. How many employees? 

A. I think he has around 70 or 80. 

Q. And by that statement, you mean 65 per cent 


A. Yes. 
Q@. And the other 35 per cent, then would 


1se—— A. None. [80] 


% 25 & 
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By Mr. Nielson: 


Q. Mr. Baldwin, going back to this meeting, your 
testimony on this meeting wherein the oral contract 
was discussed, do you recall having any conversa- 
tion with Mr. Fortune and My. Dufford in reference 
to the system that Intermountain Equipment Com- 
pany had had prior to this time in reference to 
sick leave and bonuses? 

Trial Examiner: Are you referring to all meet- 
ings or any specific one? 

Mr. Nielson: All meetings. [81] 


+ x ne 
Mr. Smith: Can we hear the question restated ? 
(Question read.) 


A. There was no discussion on the system if 
my memory serves me right. We were just asking 
that thev be paid the same, on the same bonus sys- 
tem that they had been using and sick leave. 

Q. (By Mr. Nielson): Was there any, did they 
tell you then what the prior system had been at In- 
termountain Equipment Company ? 

A. That employer, you mean? 

Q. No. 

Trial Examiner: Did you know? 

The Witness: Through the employees, yes, 


Redirect Examination 
sir. [83] 
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Q. (By Mr. Nielson): * * * Was there any 
reason why there wasn’t a written contract cov- 
ering this oral contract on sick leave and bonus? 

A. In the first place, the Company objected to 
putting it in the contract, and secondly, the em- 
ployees had said, ‘‘Well, whatever he says, he will 
do, and that is all right,’’ and that is the reason it 
wasn’t put in there. 

Trial Examiner: Just a minute. It seems to me 
that the witness must have misunderstood the ques- 
tion in order to answer it that way. In view of 
the witness’ previous testimony that he did not re- 
quest that the conditional promise be put in the con- 
tract, I think that his answer was intended to be, 
to refer to the objection of the respondent to the 
specific bonus of one month’s pay and six days’ sick 
leave rather than the conditional promise. 

Now, I don’t know whether your question was 
intended to go only to the conditional promise or 
not, Mr. Nielson. 

Q. (By Mr. Nielson): Perhaps I am confused. 
There was no written clause put in the contract as 
requested by the Union, is that correct? 

A. That is right. 

Q. On this oral statement and promise made by 
the Company, that wasn’t reduced to writing, is that 
correct ? A. No. 

Q. Is there any reason why it wasn’t reduced to 
writing ? 

A. The Company objected to reducing it to writ- 
ing. [84] 
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Q. Was that the only reason? 

A. The other reason being that the employees in 
this caucus said that whatever he tells you, you can 
believe him. 

Trial Examiner: Mr. Baldwin, when I was ques- 
tioning you awhile back, you said that you never 
asked the Company to put that specific promise in 
writing. Therefore, how could there be an objec- 
tion? 

The Witness: In our proposal, we had had it in 
our proposal to the Company, I mean the proposal 
we gave the Company, it was in there. 

Trial Examiner: The proposal, however, was 
not that the Company pay bonuses to all employees 
if any got it? 

The Witness: That is right. So we didn’t put it 
in the contract that the Company objected to— 
wouldn’t agree, as a matter of fact, to put it in the 
contract. And the only reason I personally agreed 
to it was because of the fact that the employees 
said it was all right, leaving it out of the contract. 

Trial Examiner: <Any further questions? 

Q. (By Mr. Nielson): Was there any discus- 
sion had in reference to adding that specific clause 
or that specific type of an agreement to the writ- 
ten contract? 

A. There was discussion in the regular meeting 
with the balance of the employees, yes. 

Trial Examiner: Which particular phase? 

Mr. Nielson: In reference to sick leave and 
bonus. [85] 
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Trial Examiner: As originally proposed ? 

My. Nielson: No, as stated by the Company. 

The Witness: It was discussed in the general 
Ineeting except it wasn’t in the contract. 

Q. (By Mr. Nielson): As a proposal by the 
Company ? A. Yes. 


* * * 


Recross-Examination 
By Mr. Smith: 

Q. What specific statement did Mr. Dufford 
make relative to sick leave? 

A. He said that all employees would be treated 
alike. If he gave it to the employees, any of the em- 
ployees, he would give it to all the employees. 

Q. And Mr. Dufford never told you his policy 
toward sick leave? [86] 

A. We may have discussed that some. I don’t 
think to a great extent because I didn’t know how 
much sick leave—we were asking for, specifically, 
six days’ sick leave. I think it was discussed, I don’t 
know which meeting, that they had different policies 
on that. We didn’t go into that, no. 

Q. Then it was your understanding that Mr. 
Dufford agreed to six days’ sick leave? 

A. No. 

Q. What is the oral contract ? 

A. That he would not change it. Just the same as 
before the Union went in there, whatever sick leave 
they were getting before, the employees would still 
receive that. It would not be denied thom, 
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Trial Examiner: But they were not receiving 
any ? 

The Witness: Well, sir, my information was 
that they were. 

Trial Examiner: That they had been in the past? 

The Witness: Previous to the Union, yes. 

* * * 

Q. (By Mr. Smith): In your experience in 
dealing with a good many employers and in bar- 
gaining on behalf of the Union, has it been your 
experience, is it customary in your opinion for you 
or for others that oral agreements should be a part 
of agreements with employers or that you have side 
oral agreements with employers? [87] 

A. Employers I deal with, their word is as good 
as a contract, many of them. 


* *% * 


Trial Examiner: Where did vou get your infor- 
mation as to the practice of the Company in regard 
to sick leave before the [88] Union was certified ? 

The Witness: In the Union meetings that we 
held before we were certified. 

Trial Examiner: That is to say, employees told 
you what the practice had been? 

The Witness: They told me approximately the 
past practices, yes, sir, that the bonus, they got one 
month’s salary, I believe, and in sick leave, they 
were allowed two or three days or four days or a 
week or whatever time they were sick. [ remember 
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in one case one employee was allowed more than 
that. : 

Trial Examiner: Were they telling you what the 
practice was or what their personal experience had 
been ? 

The Witness: They were telling me what the 
past practice of the Company had been. 

Trial Examiner: That is to say that all the em- 
ployees in the unit had gotten one month’s pay? 

The Witness: I think that is right. 

Trial Examiner: For how many years? 

The Witness: I can’t answer that. I think some 
had been there five years, some three years. I think 
if an employee had been there, I believe, less than 
a year—TI am not positive on this—he didn’t receive 
any bonus or he may have received a portion of a 
bonus; but after they are there a year, I think they 
all receive—at least I was told—an amount of pay 
equal to a month’s pay, that amount of bonus. [89] 

Trial Examiner: Was there any statement as to 
how long that had been in effect 2 

The Witness: I believe one emplovee said seven 


years. 

Trial Examiner: Was that brought up in your 
meeting, or any of your mectings, with Mr. Duf- 
ford? 

The Witness: The amount of time? 

Trial Examiner: Yes, other than the past prac- 
tice. 

The Witness: No, other than we wanted the 
same as they had been getting. 
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Trial Examiner: Did you verify with Mr. Duf- 
ford what the past practice had been ? 

The Witness: I don’t think we discussed that 
thoroughly because sick leave, as I said, depended 
on one day or two days or three days or whatever 
it happened to be. 

Trial Examiner: Let’s just talk about bonus for 
a minute. 

The Witness: I don’t believe I did, no. 

Trial Examiner: I believe you said that Mr. 
Dufford took the position that the bonus was the 
Company’s prerogative ? 

The Witness: That is right. 

Trial Examiner: Whether they would give it or 
not? 

The Witness: That is right. 

Trial Examiner: In any of your discussions with 
employees or otherwise, did you get any information 
as to what the practice of the Company had been 
with respect to giving bonuses or sick leave to em- 
ployees not in the unit? [90] 

The Witness: No, only hearsay is all, sir. 

Trial Examiner: I am going to ask, and counsel 
may object if they wish to this question, but I 
would like to ask because I feel that the witness’ 
understanding may have some bearing upon the 
question of a meeting of the minds. 

What was your information or belief as to em- 
ployees outside of the unit, that is, with respect 
to the respondent’s practice of giving sick leaves or 
paying bonuses? 
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The Witness: Well, if my information is correct, 
they were paid the bonus this last year. 

Trial Examiner: No, I am talking about the 
practice. You have said that with respect to the 
employees in the unit that you talked to, they rep- 
resented to you or gave you the idea that it had gone 
on for seven years, with respect to bonus. Now I am 
asking you, did you have any information or belief 
with respect to the practice of employees not in the 
unit? 

The Witness: No. No. 

Trial Examiner: You didn’t know anything 
about what bonuses they may have gotten ? 

The Witness: No. 

Trial Examiner: Would the same be true with 
respect to sick leave? 

The Witness: Yes, sir. 

Trial Examiner: Would it be correct to say that 
any discussions you had with Mr. Dufford concern- 
ing bonuses or sick [91] leave were confined to the 
employees in the unit? 

The Witness: Yes. 


%* * *% 
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Redirect Examination 
(Continued) 
By Mr. Weil: 


Q. Mr. Baldwin, during the negotiations, was 
there at any time a discussion in which Mr. Fortune 
and Mr. Dufford participated concerning the prac- 
tice of the Company in the past in paying sick leave 
and bonuses ? 

A. They had said that they had paid them to all 
emplovees. 

Q. Is that all? A. Except 

Q. Do you recall the statement that Mr. Duf- 
ford made, if any, or 

A. No, not necessarily. Mr. Dufford took the posi- 
tion that that was a Company prerogative and he 
couldn’t, he wanted to know how the Union found 
out who was getting bonuses and so on and so forth, 
how we knew, how the Union knew that. 


Q. My question was, was there a discussion dur- 
ing which Mr. Dufford told you what the past prac- 
tice of the Company had been? 

A. The amount of pay? 

Q. Not the amount of pay. 

A. No, that they had been paying bonuses. 

Q. The practice they had? [92] 

A. And that he would not change that system. 

@. Did he say they were paying bonuses to all 
or just to some? 

A. I don’t think I remember it word for word, 
but he said, ‘‘To the employees.”’ 
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Q. Do you recall whether there was any discus- 
sion and comparison of the system of paying bo- 
nuses in force at, or that had been used at Inter- 
mountain and that that had been used at M.K.? 

A. Well, the discussion was that Mr. Fortune 
then said that the monthly employees got paid a 
bonus, but the hourly employees did not get paid 
a bonus. And I remember talking of bonus with 
some other employers we had had under contract. 
They were paying 5 per cent of the contract at the 
end of the year. 

Q. But did he state on what basis they were 
paying? A. No. 

Trial Examiner: Did anybody say anything 
about the comparison of the two companies as to 
the basis for pay? 

The Witness: No. They were just discussing it, 
Mr. Fortune being from M.K. and Mr. Dufford 
being from Intermountain. They were discussing 
their system of paying bonuses, and Mr. Dufford’s 
system of paying bonuses. I didn’t ask him be- 
cause I knew what the employees had been getting as 
far as bonuses were concerned, which was equivalent 
of one month’s pay. 

Trial Examiner: This was just a side conversa- 
tion, then, between Mr. Fortune and Mr. Dufford ? 

The Witness: Well, no. M1. Fortune told mysclf 
and the [93] two employees how M.K. paid the 
thing. 
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Recross-Examination 
(Continued) 
By Mr. Smith: 


Q. Asa matter of fact, Mr. Baldwin, in the ne- 
gotiations, the statement to which you referred in 
the promise on the part of Mr. Dufford, was it sub- 
stantially this statement: that he considered bo- 
nuses a management prerogative, and that he would 
continue in the future to treat bonuses as a man- 
agement prerogative, and he wouldn’t change that 
system ? 

A. I distinctly said that he would not change it, 
and he added that if any employees would be paid 
bonuses, all employees would be paid bonuses. 


* ¥ * 


Mr. Weil: I would like to call Mr. Dufford 
under Rule 43(b), please. 


PHILIP. DUPHORD 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 


Trial Examiner: Will you state your full name, 
please ? 

The Witness: Philip A. Dufford. 

Trial Examiner: And your home address? [94] 

The Witness: 1921 North Twenty-first Street, 
Boise, Idaho. [95] 


*% oa * 
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Q. (By Mr. Weil): Mr. Dufford, by whom are 
you employed ? 
Intermountain Equipment Company. 
Are you an officer of the Company? 
Yes. 
What office do you hold? 
Vice-president and general manager. 
As general manager, what are your duties? 
To direct the affairs of the Company. 
All the affairs of the Company ? 
I have a hand in all of them. [99] 


* * * 


Q. (By Mr. Weil): Where is your office, Mr. 
Dufford ? 

A. Our principal office or head office is Boise, 
Idaho. 

Q. No, your own office. Is your office in vour 
principal office in Boise? A. Yes. 

Q. How long have you occupied your present 
position with the Company ? 

A. That one, it would take a little time to an- 
swer. I have been vice-president and a corporate 
officer for approximately 13 vears. I have been gen- 
eral manager of the Company, I believe, since about 
1944. I can check that record and give you an accu- 
rate answer, but I can’t tell you exactly. 


POoOPrPOrPOoOPS P 


@. That is a close enough approximation. 

Prior to becoming general manager of the Com- 
pany, did you have another managerial position 
with the Company ? 
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A. Yes. I was general sales manager. 

Q. As general manager of the Company, are 
you responsible for the Company’s policies in mat- 
ters of labor relations? A. Yes. 

@. Are you responsible both to administer those 
policies and to arrive at those policies? 

A. A portion of my responsibility would be 
shared by our board of directors. 

Q. As to arriving at the policy, I take it? Does 
the board [100] of directors also participate in ad- 
ministering them ? 

A. Primarily that is my responsibility. 

Q. As the person primarily responsible for the 
administration or labor relations policies, do you 
know how many employees you have approximately 
at the present time? 

A. Yes. I could count if you don’t mind. 

Q. Do you have a record or something like that 
here? 

A. Approximately 57 at Boise. Please under- 
stand we are confining this to this location. 

Q. With that question, yes. I assume your man- 
agerial capacity extends to other locations? 

The Witness: For the purpose of this discus- 
sion, we are talking about Boise only, are we not? 

Trial Examiner: That is right. 

Mr. Weil: That is right. 

A. The reason I am uncertain, we have some 
turnover of employees in our accounting depart- 
ment and our purchasing department and other de- 
partments, which makes that figure change from 
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time to time, depending on the work load and avail- 
ability of employees. It has been as high as 90, and 
it has been as low as maybe 20 at one time, going 
back many years. At the present time, it would be 
somewhere between 55 and 65. 

Q. (By Mr. Weil): Does that extend for the 
last year, since the Union organization started, that 
it would be between those figures? [101] 

A. It could have been greater at the earher part 
of that. 

Q. There may have been some diminishment in 
that number since last year? 

A. Yes, due to business conditions. 


% * % 


Q. (By Mr. Weil): During your term as gen- 
eral manager, has the Company given Christmas 
bonuses to any of its employees? 

A. We have paid bonuses to some employees. 

Q. In the year 1952, were Christmas bonuses 
paid to employees? 

A. We paid bonuses to some employees for °52 
work. 

Q. On what basis did you select those emplovees 
who were paid bonuses that year? 

A. Strictly upon the judgment of the manage- 
ment and our own ideas on the subject. 

Q@. Well, inasmuch as you represent manage- 
ment, [ assume you were aware of the judgment of 
management. On what basis was the [102] judg- 
ments of management exercised ? 


* * x 
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Q. (By Mr. Weil): I don’t believe anybody 
said that. However, I assume you are aware of what 
factors were considered ? A. Certainly. 

Q. And this is the question. 

A. The attitude of the employees, length of serv- 
ice with the Company, their relation to productive 
effort, degree of their participation in the objectives 
of our Company, which is to try to sell goods at a 
profit, the dispatch of their duties as assigned to 
them and as directed by their supervisors. Possibly 
other factors which I believe would be of confi- 
dential nature, involving personalities. [103] 

Q. Did the consideration of these factors cause 
you to grant or withhold a bonus or cause you to 
grant a smaller or larger bonus? A. Both. 

* % * 

Trial Examiner: The question and answer will 
stand. The witness wanted to hear the question 
again, J believe. Will you read it? 


(Question read.) 


Trial Examiner: Having heard the question 
asked again, do you want to reverse your an- 
swer? [104] 

The Witness: Counsel is asking me _ specific 
questions about something that is not specifie in 
the way that we handle our bonus plan. 

Q. (By Mr. Weil): That is what I was going 
to ask you. 

A. We operate under what might be termed a 
manager plan of bonuses whenever, when and if 


2 
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they are paid. To try to make specific formula or 
system out of that is not possible for me. 

Q. That was the question, whether a specific 
formula was applied that 

A. (Interrupting): I didn’t hear the question 
that way. 

Q. I will restate it, then. Was there a formula 
applied by which bonuses varied not only in that 
they were granted or not granted, but in the amount 
granted ? A. No formula was applied. 

@. Was in 1952 a specific amount of bonus 
granted, based on the same considerations for each 
employee who received a bonus? 


* * % 


Trial Examiner: Let me see if I do. 

Are you trying to ask, Mr. Weil, whether all em- 
ployees who [105] got bonuses at that time got the 
same amount? 

Mr. Weil: Not the same amount, but the amount 
varied according to the same standards. In other 
words, did they get, each of them, a month’s basic 
pay or did some of them get eight months’, did 
some of them get one dollar? That is what I am 
trying to bring out. 

The Witness: There was no consistent pattern 
involved. 

Q. (By Mr. Weil): As to the employees who 
are presently within the unit, did any of those em- 
ployees receive a bonus in 19522 

A. I believe so. 
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Q@. Did any of those employees who were em- 
ployed in 1952 by the Company not receive a bonus? 

A. That I don’t know right now. I would have 
to consult my record on that. 

Q. Do you have that record with you? 

a. Now! don’t. 

@. Are you able to tell me percentagewise how 
many, what the percentage of the, of vour employees 
in 1952 received a bonus? A. No. 

Q. Could you answer that question by consult- 
ing your records? 

A. Certainly, if it’s pertinent to this hear- 
ing. [106] 

* ¥* * 

Q. (By Mr. Weil): Do you recall whether any 
of your regular employees who had been with you 
during the year 1952 failed to receive a bonus for 
that year? 

Trial Examiner: By regular employees, you 
mean those—— 

Mr. Weil: Who had been there for the period 
of that year. 

A. I cannot tell you until I look into it. 

Q. Do you recall how many of vour employees 
received a bonus in 1952, at the end of 1952? 

AS io xwsir. 

Q. And I assume vou don’t recall how many em- 
plovees you had at the end of 1952, is that correct? 

A. That is correct. [107] 


* * * 
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Mr. Weil: Yes, sir. After considerable discus- 
sion, counsel indicated that he would stipulate in 
the following terms 

Mr. Smith: May I see the stipulation before you 
read it? 

Mr. Weil: Yes. 

Mr. Smith: Very well. 

Mr. Weil: During the past several years, sub- 
stantially all the employees, as defined in the Act, 
including substantially all employees whose classifi- 
cations are presently in the bargaining unit, were 
paid annual bonuses. 

¥ & & 

Trial Examiner: On the record. [112] 

Did the other counsel state that they entered into 
that stipulation, Mr. Smith? 

Mr. Smith: No, they haven’t. 

Mr. Nielson: We will so stipulate. 

Trial Examiner: And Mr. Smith? 

Mr. Smith: We so stipulate. 

Trial Examiner: And of course Mr. Weil does, 
since he offered it? 

Mr. Weil: Yes. 
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PHILIP A. DUFFORD 
a witness called by and on behalf of the General 
Counsel, having been previously sworn, was ex- 
amined and testified further as follows: 


Direct Examination 
(Continuing) 


Trial Examiner: You are just continuing the 
examination you began yesterday when you called 
Mr. Dufford under Rule 48(b) ? 

Mr. Weil: Under Rule 43(b), yes, sir. 


By Mr. Weil: 

Q. What is the company’s practice on the pay- 
ment of sick leave to its employees in the unit at the 
present time? 

A. We, at the present time, have a clause in our 
1954 contract which specifies that we will keep a 
record of sick leave and will pay sick leave up to 
six days per year. 

Q. What was the company’s practice during the 
year July 27, 1953, to July 27, 1954, concerning pay- 
ment of sick leave to employees [113] in the unit? 

A. We had no sick leave clause in our contract 
and therefore we had no record which would indi- 
cate payment for absences. 

Q. Was sick leave paid to any of the employees 
in the unit during that time? A. No. 

Q. Prior to July 27, 1953, what was the practice 
of the company as to payment of sick leave to em- 
ployees who later became those employees in the 
unit? 
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A. We had no policy or practice governing that 
particular thing. 

Q. When an employee was sick, was he paid sick 
leave? 

A. Not as such. That could vary. There was no 
set policy in that regard. 

@. . Were any employees docked for time they 
lost because of sickness prior to that time? 

A. I suppose they were. I don’t believe that we 
had any—well, we had no way of determining that. 
In fact, we had no record which would disclose 
whether a person was absent because he was sick 
or for some other reason. 

@. An employee who informed his supervisor 
that he was sick and took off, thereby informing 
the company that he was 11], would that employee 
have been paid sick leave? 

A. In our operation that was pretty much up to 
to the supervisor. 

@. Were there any ground rules under which 
supervisors made [114] decisions as to whether sick 
leave was to be paid or not? 

A. Not that I know of. 

Q. It was strictly a matter of the supervisor’s 
own feelings on the matter? 

A. Generally speaking, yes. It was possible he 
might consult with someone in the management 
eroup, I mean if there was protracted absenteeism 
involved. 

Q. What led you to deny sick leave to vour em- 
ployees in the unit after the signing of the contract? 
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A. There was no sick leave provision in the con- 
tract. 

Q. Were the rules of the company changed in 
any respect as to the employees in the unit, as to 
sick leave? aw 

Trial Examiner (Interrupting): Will you read 


that question again, please? 
(Question read.) 


Q. (By Mr. Weil): Perhaps I should add, 
after the signing of the contract in 1953? 

A. Well, I don’t see how we could change any 
rules when we had no set rules. 

Q. It is true, is it not, that after the signing of 
the contract no employees in the unit were paid sick 
leave? Isn’t that so? 

A. It wasn’t covered by the contract. 

Q. That isn’t the question. [115] 

The Witness: Will vou read the question? 


(Question read.) 


A. Yes. 

Q. (By Mr. Weil): It is true that prior to the 
signing of the contract employees at least may have 
been paid sick leave, is that not so? A. Mo: 

Q. Are you saying that prior to the signing of 
that contract no employee was paid for sick leave? 

A. Iam saying that we had no policy in that re- 
gard and that if a person were paid for a time when 
he was absent, I don’t have the slightest idea 
whether it was for sick leave or not. 


National Labor Relations Board fo7 


(Testimony of Philip A. Dufford.) 

Q. So persons may have been paid sick leave? 

A. They may have been paid while they were 
absent from duty. 

Q. So that there was a change in the company 
practice, then, after the signing of the contract? 

A. No. After the signing of the contract we ad- 
hered strictly to the terms of the contract with re- 
spect to those members of the bargaining unit. 

Trial Examiner: May I ask a question? 

You said that previously it had been left pretty 
much np to the supervisor as to what to do if an 
employee had reported in that he was ill and was 
absent because of that. Now, were the supervisors 
given any instructions that they no longer had the 
authority to grant pay during absences, after the 
signing [116] of the contract? 

The Witness: The instructions given to the su- 
pervisors in the unt were that they should at all 
times follow the letter of the contract. 

Trial Examiner: Of course, the contract didn’t 
say that sick leave should not be paid? 

The Witness: It didn’t have any clause regard- 
ing sick leave whatsoever. 

Trial Examiner: Did you tell the supervisors 
that they should do nothing except what was in the 
contract? 

The Witness: Right. 

Trial Examiner: I am through. Thank you. 

O” (By Mr. Wel): Mr Dufford,was the basis 
upon which the emplovees who are presently in the 
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unit were paid prior to the election the same as that 
by which they are paid now, after the election? 

Trial Examiner: Do you understand the ques- 
tion? 

The Witness: No, I don’t understand what is 
meant by that. 

Mr. Weil: I will break it down into two ques- 
tions. 

Q. (By Mr. Weil): Are the employees in the 
unit now paid on an hourly basis? A. Yes. 
Q. How were they paid prior to the election? 

A. Most of them, if not all, were paid on an 
hourly basis prior to the election. You are talking 
about the members in the [117] unit? 

@. Yes. A. Employees, I mean, 

Q. Most of them were paid on an hourly basis. 
Did they have time clocks prior to the election? 

A. We did not have time clocks prior to the 
election. 

Q. Did you install time clocks any time since? 

A. We did install a time clock after the election. 

Q. For whom? 

A. For the protection, the benefit of the mem- 
bers of the unit and management, to be certain, and — 
that we had to maintain an accurate record, which 
was not deemed necessary before. 

Q. Most individuals in the unit were hourly- 
paid, you say, before the election? 

A. Wessir: 

Q. Was it more necessary to install a time clock 
for their protection after the election than before? 


= 


National Labor Relations Board 159 


(Testimony of Philip A. Dufford.) 

A. Yes. 

Q. In what respect? 

A. In that we were not bound by the terms of 
a union contract which prescribed hours and time 
of employment and made it necessary for us to have 
such a record. We were satisfied with our own loose- 
knit way of doing business prior to that. 

Trial Examiner: Was there any provision for 
time and a half before the election? [118] 

The Witness: We paid time and a half. 

Q. (By Mr. Weil): How long after the elec- 
tion were the time clocks installed? 

A. I can’t tell you the exact day. As soon after 
the election as we could install it. [119] 


* * a5 


Q. (By Mr. Weil): You instructed all of the 
employees to punch the time clock ? A. No. 

Q. The time clock was only for the employees 
in the unit, then, is that correct ? A. Correct. 

@. When employees are sick, they fall sick dur- 
ing working hours, or are required to meet a doc- 


_tor’s appointment or something like that, are they 
| instructed to punch the time clock, punch ,out on 


the time clock? 

A. They are instructed to punch out on the time 
clock whenever they leave, for any cause. 

@. And when they return, they punch in again, 
I assume ? 

A. That is right. A time clock operates, our 
time clock operates the same as any other time 
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clock in any other industry, as far as I know. Time 
clocks are time clocks. 

Q. So that there is a record on the time clock 
of every absence, whatever the purpose of that ab- 
sence, is that correct? 

A. There should be. I assume that there is. 

Q. There is if the employees have followed your 
instructions, the instructions they received ? 

A. Yes. 

Q. Is there any notation made on the time cards 
as to their reasons for absences, when persons punch 
out? [120] 

A. To the best of my knowledge, there wasn’t 
prior to the inclusion of a sick leave clause in our 
1954 contract. 

Q. What is the company’s policy toward ab- 
senteeism ? 

A. We have no set policy regarding absenteeism. 

Q. Does the company take cognizance of absen- 
tecism among its employees in the unit? 

A. We do at present, since we have a sick leave 
clause incorporated in our 1954-955 contract. 

Q. Did the company take cognizance of absen- 
teeism prior to the signing of the 54 contract? 

A. For that period are you indicating, the ’53- 
04 contract? 

Q. That is right. 

A. Only in that the records would disclose the 
amount of time off for any reason. 

Q. Was any disciplinary action taken against 
any employee for excess absenteeism during that 
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year? A. Not that I know of. 

Q. Were any employees absent for an excessive 
amount of time, to your knowledge, during the °53- 
54 contract? A. Not to my knowledge. 


¥ * *¥ 


Q. (By Mr. Nielson): Perhaps for purposes of 
clarity, talking [121] about the certified unit and 
other units in your plant, would you describe your 
plant layout and your divisions of employees or 
work processes, for claritive purposes? 


* % * 


A. We are a distributor of construction equip- 
ment. Our business is a variable one. We are not 
in what you might call a commodity business. We 
are in the sale of specialized equipment used by 
the construction, logging, mining and industrial 
trade. As to our organizational setup, we have an 
administrative or executive group and then the rest 
of our operation is, well, it would probably be called 
departmentalized 

Q. (By Mr. Nielson): Would you name the de- 
partments ? 

A. Yes. We have a purchasing department—one 
thing I would like to add here is that in our organi- 
zation it is entirely possible, with all the departments 
I am speaking of, to have [122] functions over- 
lapping, because we 

Q. (interrupting): That is true in any of 
them—— 
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A. (Interrupting): We are a small organiza- 
tion. 

Q. I was just trying to get a definition. 

A. Excuse me. 

Q. I was just trying to get an over-all picture. 

A. We have a purchasing department, an ac- 
counting department, a parts department—which, 
generally speaking, is the department within which 
this unit exists—a shop, a punch department, and 
a sales department. 

The Witness: That is as well as I can explain it, 
Mr. Hemingway. 

Mr. Nielson: That is sufficient. 

Q. (By Mr. Nielson): Now, of all these units 
we have been talking about here, the only people, 
employees of the company, who are the members of 
the Union are the parts department, is that right? 

A. They are the only ones who have petitioned 
for a Union. 

Q@. Thev are the only ones who belong to a 
Union? 

A. The only ones for whom a Union has repre- 
sentation, exists, are employees in the parts depart- 
ment, up until that time. 

Q. You have testified in reference to vour rec- 
ords, lack of records, prior to the election in 1953 
on sick leave. Now, how did you keep vour time 
eards for your employees prior to that time? Who 
made them up, in other words? [123] 

A. That is a detail that was handled by the su- 
pervisor of the department. We used a time-card 
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system, just filling it out at the end of the day. I 
would have to consult with the supervisor to find 
exactly—that is a detail that I didn’t consider any- 
thing that IT had to familiarize myself with a hun- 
dred per cent. I can’t tell you exactly. 

Q. Do you know whether or not the individual 
employee filled out the time card or whether the 
supervisor did? 

A. I don’t know that. I am sorry. I can find 
out very readily. In fact, if you wish, we could 
ask one of the boys here. 

@. Let me ask yon this. At the end of the week, 
or payroll period, then those time ecards were the 
basis on which the employees were paid, were they 
not? 

A. So far as I know, yes. I didn’t make out the 
payrolls or anything of the kind, because that is the 
function of some other department, and I have not 
familiarized myself with all those details. 

Q. Now, in the other department, other than 
the parts department, the unit here involved, do you 
know how they make out their payroll, time ecards, 
at the present time 2? 

A. Those people generally are paid on a monthly 
salary basis. 

Q. All of them other than these people in the 
unit are on a monthly salary? 

A. That is right. 

Q. Now, prior to the time of the election, were 
hot all the [124] people paid on a monthly-salary 
basis once a month rather than on an hourly basis? 
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A. The members of our parts department, be- 
cause of the nature of the work, were paid on an 
hourly basis. 

@. And they are the only people in your entire 
operation that are paid on an hourly basis? 

A. Well, there is only one qualification I would 
like to make in that, that is regarding our shop and 
service employees, who operate under the Belo Plan, 
with which T am sure you are familiar. 

Q. How about the people in the punch depart- 
ment? Are they hourly or monthly? 

A. To the best of my knowledge, they are 
monthly. Some of the details on these things, Mr. 
Nielson, are things, I am sorry to say, I undoubt- 
edly sound a little dumb to you, but I have not 
gone into the details except in a general way of 
knowing, we have the employees in those depart- 
ments, but I don’t make out the payroll and I don’t 
handle all that detail. 

Q. Well, the reason for my questioning was this, 
I am trying to find out if there was any comparison 
or any records that would be available for compari- 
son to ascertain whether sick leave had been paid 
or not—so as far as you know, according to the way 
the time ecards are made out, you would have no 
knowledge as to whether or not sick leave was paid 
on any sort of a basis? That was entirelv up to the 
supervisor? [125] 

A. Yes. Our records would not disclose that in- 
formation. 
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Q. It would be strictly up to the supervisors, 
then? 

A. It would, unless it were called to the atten- 
tion of management in some way. 

Q. But as far as you know, it hasn’t been called 


to your attention ? A. Nie. 
Q. Following the election, you installed the time 
clock for these emplovees only? m Yes. 
* * * 


Q. (By Mr. Nielson): Then, for the other peo- 
ple not members of the unit, their supervisor keeps 
their own time cards? 

A. ‘The head of each department is assumed by 
us to be in nominal charge of the people under his 
direction. 

Q. I see. Now, following the election and ecerti- 
fication of the unit, you gave specifie instructions to 
the supervisors in that unit to follow the wording 
in that contract exclusively, is that correct? 

m. Yes, sir. 

Q. Now, at the present time are the time-clock 
eards in the custody of the supervisor of the de- 
partment? [126] 

A. Well, I believe they are. 

Q. And then they are turned in to the payroll 
department ? 

A. ‘Turned over to the payroll department for 
transferral of payroll records. 

Trial Examiner: There is just one supervisor of 
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the department? I suppose that means the head of 
the department ? 

The Witness: Yes. 

Trial Examiner: What is the title of the head of 
the department? 

The Witness: Well, as far as he is concerned, he 
maintains the same designated before, we maintain 
the same designation for him, we call him the man- 
ager of our parts department. 

Trial Examiner: All mght. 

Q. (By Mr. Nielson): Now, the managers of 
the various departments and the supervisors of the 
various departments, do they have to O.K. the pay- 
roll check or have anything to do with the amount 
of time that employees are paid upon? 

A. In what way do you mean that, Mr. Nielson? 
As applying to all employees? 

Q. Applying to all employees, yes. 

A. Why, I suppose there is an understood ap- 
proval of it, at least they would be paid at the rate 
set up for them unless thei supervisor wished to 
change it in any way. Ordinarily there would be no 
necessity for change probably. 

Q. Now, I think you testified that you had no 
set practice on [127] sick leave prior to ’53, is that 
correct? A, iesgesit. 

Q. In other words, there was no set standard 
by the company as to what would be allowed and 
what would not be allowed, is that right? 

A. What is rie mt 

Q. But had it been the practice to allow people 
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to be off sick and still draw their pay for that time 
off, to your knowledge? 

A. It was not set up that way by any company 
policy. We—— 

Q. (Interrupting): Well, was it done, to your 
knowledge ? 

A. Wemay have done it in some eases, I am sure 
we have. 

Mr. Nielson: That is all I have. 

Trial Examiner: Do you want to ask any ques- 
tions at this time, Mr. Smith? 

Mr. Smith: Yes, I believe so. I would like to 
ask as to a few points. 


Cross-Examination 
By Mr. Smith: 


Q. You testified now that you had no set policy 
as to sick leave prior to 1953? 

Trial Examiner: It was ’54, wasn’t it? 

Mr. Smith: Well, the question was as to 753. 

Trial Examiner: Oh, I see. The first contract, 
vou mean. 

Q. (By Mr. Smith): Or, as a matter of fact, 
prior to 1954, isn’t that correct? 

A. Yes. [128] 

Q. You do have a sick leave policy as to the em- 
ployees in the bargaining unit since the 1954-55 
eontract has been negotiated, is that right? 

A. It’s contained in the 1954-55 contract, the 
provision for sick leave. 
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Q. Under that provision, you are obligated to 
pay how many days sick leave? 

A. Up to six days. 

Q. Up to six days. 

A. And I would lke to ask you to consult the 
contract for the exact wording of that. There are 
so many days in one month, a total of six days a 
year. I could ask someone to read that clause of 
the contract. 

Trial Examiner: It’s in evidence already. 

My. Weil: That contract is not, sir. 

Mr. Smith: I wanted Mr. Dufford’s answer at 
this time. We will get to that later. 

Q. (By Mr. Smith): Just in clarification of 
several points, are you obligated to pay any other 
employees, that is, employees other than those in 
the bargaining unit, sick leave at this time? 

A. Weare not obligated in any way to pay them 
sick leave, other than those in the unit, wherein the 
clause stiplates that we must pay them sick leave. 
No one outside the unit has any such assurance. 

Q. And outside the unit, I believe you testified 
that all [129] other employees are paid on, or sub- 
stantially all other employees, outside the unit, are 
paid on a wage or salary basis, is that correct? 

2 light. 

Q. And no time cards are kept on those people? 

A, Rent. 

Q. And never have been? A. »Raght. 

Q. As to the unit in question, then, no sick 
leave provisions applied to the people who are pres- 
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ently in this unit until the 1954-55 contract was 
negotiated, at which time you became obligated to 
pay up to six days sick leave time, is that correct? 

A. Right. [1380] 

¥ ¥ ¥ 

Trial Examiner: Was there any particular rea- 
son why you sought the assistance of Mr. Fortune? 

The Witness: Yes. 

Trial Examiner: What was that? 

The Witness: I felt that I was completely green 
and [131] ungrounded in matters of Union practice, 
and Mr. Fortune’s business was the handling of 
labor-management problems, and I felt that he 
would know more about it, certainly, than I did, and 
I sought his advice in an effort to acquaint myself 
with a subject unknown to me. 

Trial Examiner: Was there any connection be- 
tween vou and, or your company, Morrison-Knud- 
sen, other than that of distributor and customer? 

The Witness: I don’t know if that has a bearing 
on this case. 

Mr. Smith: I question the materiality of it, al- 
though I recognize the right of the Examiner to 
ask leading questions or to draw a conclusion where 
a conclusion might be drawn. Certainly there has 
been no allegation that Intermountain Equipment 
Company and Morrison-Knudsen Company have 
anv relationship and I don’t know whether it’s ma- 
terial or not, and I don’t believe it should be in the 
record. I might say, by way of explanation, Mr. 
Fortune’s services were utilized by a good number 
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of firms, some of which had connection with Mor- 
rison-Knudsen, others which did not have con- 
nection with Morrison-Knudsen. 

Trial Examiner: I was just wondering whether 
or not—well, I will sustain the objection to the 
question I asked, but I am going to ask another 
one. 

Was it at Mr. Fortune’s suggestion or yours that 
he was present at the first negotiating [132] meet- 
ing? 

The Witness: It was at my suggestion. May I 
add something ? 

Trial Examiner: Go ahead. 

The Witness: My chief reasons for consulting 
with Mr. Fortune were the reasons I gave you, and 
my reason for selecting him rather than some other 
person in the management-labor field, the fact that 
I happen to know him, the fact that he was more 
readily available for consultation than anyone else, 
it would be more natural for me to consult him. 

Trial Examiner: In connection with the testi- 
mony you gave to Mr. Weil, on examination by Mr. 
Weil, in connection with the installation of the time 
clock, I think you said you put it in as soon as pos- 
sible after the election—just to make it perfectly 
clear on that, do you mean even before the certifica- 
tion? 

The Witness: I don’t mean that. I mean as soon 
after the certification as possible. My terminology 
may not fit, so you will have to call my attention 
to that when it’s necessary. 
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Trial Examiner: See if I understood you ecur- 
rectly—you said that the reason for installing the 
time clock was because of the fact that you antici- 
pated that you would be held to a stricter account- 
ing, was that it? 

The Witness: Yes. And I also said that the in- 
stallation of the time clock was for the benefit of the 
members of the unit as well as for management, and 
it gave us a record on which we might be able to 
stand, and I hoped that it would avoid any possible 
disputes over hours. [133] 


*% * *% 


Trial Examiner: Before the certification of the 
Union was your practice the same with respect. to 
the matter of keeping time and other personnel 
practices, as between the various departments? 


(No response. ) 


Trial Examiner: That is, did you have the same 
system of timekeeping in each department? 

The Witness: No, I couldn’t say that. The nature 
of the work has a great deal to do 

Trial Examiner: Well, you did mention that you 
used the Belo System for the shop, I believe? 

The Witness: Yes. 

Trial Examiner: So presumably the method of 
keeping track of earnings there would be a little 
different from the instances [134] where it was kept 
on a time basis? 

The Witness: Well, yes, it would vary. And the 


172 Intermountain Equipment Company vs. 


(Testimony of Philip A. Dufford.) 

very nature, as I say, of the work. Salesmen, for in- 
stance, who come and go, they don’t make so much 
money sitting around there, so they have to go out. 
We don’t have control of their time—— 

Trial Examiner: Was it your testimony that the 
parts department was the only department where 
compensation was computed on an hourly basis? 

The Witness: That would be generally true, Mr. 
Hemingway. We have some cases where we would 
have temporary help of some kind which might be 
engaged on an hourly basis. We had no specific 
rule, but the functions of the parts department 
lent themselves to an hourly computation more 
readily than the other departments. 

Trial Examiner: With respect to the other de- 
partments, were the supervisors in those depart- 
ments given any instructions with respect to dis- 
continuing past practices after the Union certifica- 
tion ? 

The Witness: Not that I know of. 

Trial Examiner: How many supervisors would 
there be in the parts department normally? 

The Witness: I believe at the present time that 
there are three in the supervisory group. 

Trial Examiner: Would each one of those have 
been in a position to have decided, prior to the 
Union certification, that [185] an employee might 
receive compensation, even though he was absent? 
Or was that a decision that was to be made by one 
particular supervisor ? 
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The Witness: Well, that would be the respon- 
sibility of the manager of the department. 

Trial Examiner: What is his name? 

The Witness: Jess Kight. [136] 


*% % * 


Redirect Examination 


By Mr. Nielson: 


Q. You testified in reference to a Mr. Fortune 
being present at the negotiations. Do you know what, 
specifically, Mr. Fortune’s title was with Morrison- 
Knudsen ? 

Mr. Smith: I object to that. 

Trial Examiner: That is all right for purposes 
of identification. 

A. I don’t know his specific title. 

Q. (By Mr. Nielson): But vou do know that 
he 

A. (Interrupting): I know that he was engaged 
in labor relations work. 

Q. For the company? 

A. For Morrison-Knudsen Company, ves. 

Q. Did you ask Mr. Fortune to come into each 
negotiating [146] meeting as your representative ? 

A. To which meeting? 

Q. To the meeting that you spoke of, at which 
he was present? 

A. Yes, I believe I requested that he attend the 
meeting. 
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Q. Did he take part in those meetings, negotia- 
tions ? 

A. He spoke on occasion. He and Mr. Baldwin 
apparently have known each other for many years 
and they had many exchanges of conversation. 


* * * 


Q. Did vou rely upon Mr. Fortune and his ad- 
vice generally in those negotiations ? 

A. To some extent. 

Q. But he was there as your aid and assistant 
in the negotiations ? 

A. Better, as an advisor or a consultant. [147] 


* * * 


ROY F. BUNTIN 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 


Trial Examiner: Will you give your full name, 
please? 

The Witness: Roy F. Buntin. 

Trial Examiner: And your home address? [148] 

The Witness: 4219 Bethel Street, Boise, Idaho. 


By Mr. Weil: 


Q. By whom are you employed, Mr. Buntin? 
A. Intermountain Equipment Company, at Boise. 
@. Where, in what location are you employed? 
A. Broadway at Myrtle. 
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Q. In Boise? A. In Boise. 

Q. When were you hired by the company, when 
did you go to work for them? 

A. As nearly as I can recall, it was August 17th, 
1948. 

Q. In what capacity are you employed? 

A. Counterman—was I employed at that time or 
now ? 

Q. Yes—lI will change that—were you employed 
at that time. 

A. At that time I was employed in the shipping 
section of the parts department. 

Q. Are you still employed in that section? 

A. No. I am now a counterman or parts man. 

Q. Have you worked for the company regularly 
since your employ in 1948? 

A. Yes, I have. 

@. Have you received bonuses from the com- 
pany during your employ ? 

A. I received bonuses from the company, T be- 
heve there were four up until 1952. 

Trial Examiner: Including or excluding [149] 
1952? 

The Witness: Including 752? 

Q. (By Mr. Weil): How much bonus did you 
receive in terms of vour annual salary? [150] 

* * * 
A. My bonus approximated one month’s basic 


salary. 
Q. (By Mr. Weil): Each vear? 
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A. Each year, except that I might say, the first 
year, as near as I recall, it must have been, had 
something to do, the half year that I was there, 
from August on, I didn’t receive as much bonus 
that. year as I did in the following years. 

Q. Did you receive a bonus in 1953? 

A. No, I did not receive a bonus in 1953. 

Q. Prior to the execution of the contract with 
the Union, with which you are familiar, according 
to the testimony, were you ever sick? Did you ever 
lose any time because you were sick while in the 
employ of the company? 

A. T did lose some time from being sick. It 
would be hard for me to name the exact dates. 

Q. Was your pay ever docked because of the 
time you lost from being sick? 

A. Tam quite sure that I was never docked dur- 
ing that time for any time that I was off sick. 

Q. Since the execution of the contract on July 
27, 1953, have you had occasion during which you 
were off sick? 

A. Iwas off a half a day since that time, during 
the 1953 contract. 

Q. Can vou recall when you lost that half day? 

A. Asnearas I reeall, it was on or about Febru- 
arv 17th. 

Q. Were you paid for that day? [151] 

Tria] Examiner: February 17th of this year? 

The Witness: Of 1954, right. 

A. Yes—let me—we were still under the ’53- 
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04 contract, the first Union contract, as I under- 
stand it, was during that period. 

Q. (By Mr. Weil): Were you paid for that 
day? 

A. No, I was not, for that half day I was not 
paid. 

Q. Did you attend any negotiating meetings be- 
tween your employer and the Union? 

A. Would that be in 1953? 

@. At any time. 

A. At any time? Yes, I did. 

Q. Did you attend any of the meetings which 
led to the signing of the contract on July 27, 1953? 

A. Yes, I did. 

Q. Did you attend all of those meetings? 

A. I believe I attended at least four of those 
meetings, possibly five. 

Q. In what capacity did you attend those meet- 
ings? 

A. As I understand the question, the employees 
of the company who were in the Union voted to have 
two representatives sit in on the Union negotia- 
tions. Speed Stewart and T were elected as repre- 
sentatives to sit in on that, those negotiations. 
Maybe representative isn’t the proper word, but we 
were elected to sit in on the hearings, the negotia- 
tion hearings. [152] 

Q. At those negotiation hearings, or meetings, 
did you take any part in the negotiations? 

A. We might have taken some small part in the 
discussion. 
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Q. Generally speaking, who carried the ball for 
the Union at these meetings? 

A. Mr. F. T. Baldwin carried the ball. 

Q. That is the same Mr. Baldwin who testified in 
your presence yesterday ? 

A. That is the Mr. Baldwin, yes. 

Q. Would you tell me, as nearly as you can re- 
eall, what took place at these negotiation meetings— 
first, as to the first meeting that you attended? 

A. Would it be necessary to state who was there, 
what, where the meeting was held? 

Q. Yes, state who was there and where the meet- 
ing took place. 

A. The meeting was held at Intermountain 
Equipment Company in Boise and those present 
were Mr. Dufford, Ray Fortune, Mr. Baldwin, and 
Speed Stewart and inyself. 

Q. Can you tell me when those meetings took 
place, when that first meeting took place, the ap- 
proximate date? 

A. TI believe it was July 22nd. 

Q. Will you tell me, if you recall, what took 
place, what you recall as taking place at that meet- 
ing? 

A. As I remember, at that meeting we started 
off by reading the Union’s proposal to the company, 
making sure that they [153] understood our pro- 
posal. There might have been some discussion, but 
mostly it was just the reading of the proposal at 
the first meeting. 

Q. Were vou present at another meeting follow- 
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ing that? A. Yes, I was. 
Q. When? 
A. I believe it was the same afternoon. 
Q. Were the same persons present? 
A. The same persons were present. 
Q. What do you recall took place in that meet- 
ing? 

A. As I recall, we finished reading the proposal 
during that meeting and there was, we went into 
discussion on the first items on the contract. As I 
remember, by the end of that meeting we hadn’t 
agreed on the Union shop or wages or bonus or sick 
leave. As I remember, the Union shop was discussed 
rather thoroughly in the second meeting. Mr. Duf- 
ford couldn’t understand why the emplovees of the 
company would want the Union shop. He could 
see Baldwin’s reasons for wanting the Union shop. 
And I believe at that time that I spoke up and said 
that we felt that there could be a gradual hiring and 
firing of employees in the unit over a period of time 
and soon there would be no Union membership left. 
However, that was not agreed to in the second meet- 
ing, as I remember. 

Q. When did you next attend a meeting? 

A. Within the next day or two. I couldn’t say 
exactly when [154] the third meeting was, what the 
date was. 

Q. Who was present at this third meeting? 

A. The same as the two previous meetings. 

Q. Where did it take place? 
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A. At Intermountain Equipment Company, 
Boise, Idaho. 

Q. Will you tell us what you recall took place at 
that meeting? 

A. As near as I can remember, during the third 
meeting we got onto wages, sick leave and bonuses. 
I think probably wages were discussed first. I don’t 
remember what prices were, what wages were ar- 
rived at. And I believe sick leave came up next. 

Trial Examiner: Do you mean that you settled 
the wage question ? 

The Witness: No, I don’t mean it was settled. It 
was discussed. I think probably there was another 
proposal on wages after this time. It was discussed. 
Sick leave was also discussed. As I remember, Mr. 
Dufford took the position that if he paid, if the 
company paid sick leave to the emplovees, if it was 
written in a contract, the employees would feel they 
were entitled to the sick leave and would take it. 

Trial Examiner: You mean whether or not they 
were sick? 

The Witness: Whether or not they were sick, 
they would feel entitled to it and take it. And I 
remember Baldwin being in on the discussion. He 
cited several cases where he knew of companies 
where sick leave hadn’t been taken, at least 100 
per [155] cent. Let’s see now. As I remember, I 
don’t believe Fortune got into the sick leave dis- 
cussion, as far as I remember. I believe Baldwin 
then said that if sick leave was left as it had been 
previously, understanding that it would be paid if a 
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person was sick, that he would consider it dis- 
crimination, he made a statement there that he 
would consider it discrimination and would file 
charges if it would not be paid as it had been in the 
past. 

Trial Examiner: Will you read the full an- 
swer, please? 

The Witness: Maybe I wandered around a little. 


(Answer read.) 


Trial Examiner: That is inconsistent there. The 
first of it needs correcting, Maybe he dropped an 
‘“‘in the’’ there. 

The Witness: I didn’t catch that first part. On 
the last part, it was definitely, Mr. Baldwin defi- 
nitely brought out that in Satrikion to the other 
employees, if sick leave wasn’t paid, the same to us 
as it was in relation to the other employees, that he 
would consider it discriminatory. Does that clear 
that up now? 

Trial Examiner: Yes. 

Go ahead. Ask your next question. 

Q. (By Mr. Weil): Was there any discussion 
concerning bonuses at. this meeting? 

A. Yes. There was some conversation on the 
bonuses. As I remember, on bonuses, Mr. Dufford 
took the position that he [156] could not write ally 
thing such as a bonus into a contract, that it was 
entirely up to management whether or not and to 
whom a bonus would be paid, and he didn’t feel 
that it could be written into a contract, because he 
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would then be compelled to pay a bonus. As I re- 
member, then Mr. Fortune entered the discussion 
and stated that Morrison-Knudsen paid their 
monthly employees a bonus; however, they did not 
pay their hourly employees a bonus, and, as nearly 
as I can remember, Mr. Dufford stated that they 
had never discriminated between the hourly and 
monthly-salaried employees with respect to bonus. 
I believe then Baldwin made a similar statement as 
to what he had on sick leave, with regard to the 
bonus. He said, as nearly as I can remember, he 
said, ‘‘We will consider it discrimination if vou do 
not continue bonuses as you have in the past or con- 
tinue to pay the other employees a bonus and not 
the employees in this unit.’’ As nearly as I can re- 
member, Mr. Dufford said words to the effect that 
it was not his intention to discriminate against the 
Union emplovees. J believe at that time Baldwin 
asked if we might be excused, and we had a dis- 
cussion outside the negotiations room. He asked me 
if I had received a bonus in past vears, and I in- 
formed him that I had. And, as nearly as I can re- 
member, he asked me if we should take Phil’s word 
on the policy that we had been talking about in the 
negotiation room, and I stated words to the effect 
that. as far as I know, why, Phil’s word was good. 

I believe at that time we went back into the 
negotiation [157] room and discussed, started dis- 
cussing, wages, as nearly as J can remember. That 
is all T ean recall being said in respect to bonuses 
and sick leave. 

Q. That. is all that vou recall being said in that 
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meeting, or is that all that you recall being said in 
the negotiations about bonuses and sick leave? 

A. Let me think a minute. 

Trial Examiner: Pardon? 

The Witness: Let me think a minute. 

A. That is all that I can recall at present. 

Q. (By Mr. Weil): During the course of the 
negotiations, did Mr. Dufford make any statements 
concerning the company’s attitude toward employees 
who had joined the Union? 

A. It was, I believe, brought out during that 
meeting and possibly in some of the other meet- 


ings 
Q. By ‘‘that meeting,’”’ you mean the third meet- 
ing? A. The third meeting. 


A. (Continuing): That his attitude toward the 
Union employees had changed and was not neces- 
sarily the attitude that he would have with other 
employees not included in the Union. 

Trial Examiner: Who said that? 

The Witness: Mr. Dufford. 

A. (Continuing): He may not have said those 
exact words. As nearly as I can reeall, that is what 

: he said. 

Trial Examiner: Which meeting was that? [158] 

The Witness: The third meeting. However, T 
believe that was brought out in several of the meet- 
ings, that was brought up, that he didn’t feel that 
he had the freedom to deal directly with the em- 
| plovees in the unit like he had with his other em- 
ployees, since they were in the Union, that he had 
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to deal with the Union and not directly with the em- 
ployees, and therefore, his relationship had changed. 
Does that answer the question? 
Q. (By Mr. Weil): Do you recall if there was 
any more to his statement than you last stated? 
The Witness: May I have that last question 
read again? 


(Question read.) 


A. Was that in respect to the relationship be- 
tween the Union employees and the other em- 
ployees? 

Q. (By Mr. Weil): Yes. 

A. The only other statement that I think might 
have some bearing was the last statement that I 
spoke of, where he said that he did not intend to 
discriminate against. the Union employees, concern- 
ing bonuses or sick leave. 

Q. After your caucus, that is, the meeting be- 
tween yourself, Mr. Stewart and Mr. Baldwin, this 
other meeting, did Mr. Baldwin in any respect com- 
municate, in your presence, to Mr. Dufford the 
decision which was reached in that caucus? 

Trial Examiner: By ‘‘caucus’”’ you are referring 
to the conversation that took place outside the meet- 
ing room? [159] 

Mr. Weil:,. Yes. 

A. T ean’t recall at this time what might have 
been said after, between Mr. Baldwin and. 

Q. (Bv Mr. Weil): Prior to this meeting out- 
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side of the room in which negotiations were being 
carried on, do you recall any dispute between Mr. 
Baldwin and Mr. Fortune? 

A. Yes. There was a dispute. I will try and re- 
member now, if I can, what it was about. I believe 
it concerns what was brought out yesterday, that, 
words to the effect that if Fortune wasn’t careful, 
why, Baldwin might be over at M-K’s trying to 
organize their employees. 

Q. Do you recall the rest of this conversation ? 

A. And I believe that Ray Fortune said, as was 
brought out yesterday, that that was a verbal agree- 
ment between Mr. Puckett and himself and that the 
verbal agreement was no more, as Mr. Puckett 
was dead. I believe that was Baldwin’s reply. 

Q. Do you recall anything that followed from 
there? 

A. I believe Fortune then said, indicating Mr. 
Baldwin in talking with Phil, he said, as near as I 
can remember: ‘‘ Well, I will say one thing for this 
son of a bitch, you can take his word, and I have 
known Phil for a long time, and the same is true 
of him.”’ 

@. Was there any more to the conversation, as 
vou recall? 

A. That’s all I can recall of that conversation. 

Q. Do you recall another negotiating meeting 
after that meeting? [160] 

A. Yes, there was another meeting. 

@. Where was that meeting held? 

A. That was held at the same place. 
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With the same parties present? 

The same parties were present. 

And when was it held? 

And what? 

When was it held? 

It was within a day or two. I couldn’t state 
the etfinct date now that the meeting was held. It 
may have been the same afternoon. I believe, though, 
it was on another day. 

Q. Was there any further discussion at this 
meeting about either sick leave or bonus? 

A. JI remember the discussions clearer than I do 
the meetings that they were held in. Actually there’s 
some question in my mind as to whether the dis- 
cussion I mentioned in the third meeting may have 
been held in the third meeting or early in the 
fourth. I believe, as near as I can remember, it was 
held in the third. However, it could have been held 
in the fourth meeting. As I remember, the fourth 
meeting was primarily concerned with the last wage 


>OrPOPS 


proposal and the Union shop. 

@. Were those issues settled at that meeting ? 

A. I believe that Mr. Fortune, after some dis- 
cussion on the Union shop, said to Phil, ‘‘Baldwin 
will never sign the contract until you include that 
Union shop in it, so you might as well [161] sign 
it.”’ That is as near as I can remember that con- 
versation. 

There was some question through the meetings as 
to the length of time necessary for a new employee 
under the Union shop, I believe the company wanted 
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six months’ time, trial, for a new emplovee, whereas 
Baldwin wanted 31 days. Now, I believe that in the 
fourth mecting it was finally agreed that that period 
would be 60 days. 

Q. Do you recall whether the wage issue was 
settled at that meeting? 

A. I believe that in, during the fourth meeting 
the wages were settled, subject to a vote by the em- 
ployees, and I believe Mr. Dufford also said that he 
would have to meet with the Board of Directors. 

Q. Did that then conclude the settlement of all 
issues before the negotiating committees or were 
there other issues still outstanding? 

A. As I understand the question, that concluded 
all the outstanding issues. 

Q. Was a meeting held with the emplovees by 
the Union, to your knowledge, to discuss the terms 
of the, or the results of the negotiations ? 

A. As near as I can remember, we had a meet- 
ing about the same evening to discuss the 

Q. The same? 

A. The same clauses to the proposal that had 
been mentioned [162] during that day. 

@. The same evening as the dav of the fourth 
meeting ? 

A. The same evening as the day of the fourth 
meeting. 

Q. Did you attend that meeting? 

&. Yes, I did. 

Q. Can you tell me in terms of members how 
many of the employees were present? 
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A. I remember some talk about only one being 
absent from the meeting. As near as I can recall, 
there were 13 members in the unit at that time, 
so if there was one absent, I believe there must have 
been 12 or so present. 

Q. Is that your own recollection? 

A. That is my own recollection, there was only 
one person of the unit employees missing from that 
meeting. ‘ 

Q. Was Mr. Baldwin present? 

A. Mr. Baldwin was present. 

Q. Where was that meeting held? 

A. That meeting was held at the former Union 
hall, it was between Sixth and Seventh on Idaho 
Street. 

Q. Asa result of that meeting, the terms of the 
contract which was written and signed was approved 
by the membership ? 

A. Yes, they were. And at one of the meetings 
there was also some discussion concerning that sick 
leave and bonus issue. 

Q. Were there more than one such meetings? 

A. I believe, as near as I can recall, we probably 
had two [163] meetings of the employees during 
the negotiations. 

Q. Were they held in the same place? 

A. I believe they were. 

Q. Do you recall who was present at the other 
meeting, the one other than the one you have already 
indicated ? 

A. TI don’t recall the exact number. I could 
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probably name a few who were present, but not the 
exact number. 

Q. Do you recall whether it was a well-attended 
meeting or not? 

A. It was a well-attended meeting. Certainly all 
but two or three, at the most, were present. 

Q. Was there a discussion at that meeting of the 
bonus and sick leave clauses of the proposal ? 

A. Yes, there was a discussion at that time. 

Q. . What 

A. (Interrupting): The discussion, as I remem- 
ber it, was concerned somewhat with the connection 
between the wages and the bonus. 

Q. Did this discussion take place after the third 
meeting, did this meeting take place after the third 
negotiation meeting? 

A. I believe that that meeting was after the 
third negotiation meeting. 

Q. Did the discussion take into consideration the 
position which you have stated that vour negotiat- 
ing team had arrived at that third meeting? 

A. Yes, there was some discussion, I remember, 
on the position [164] we had arrived at in the third 
mecting. I believe, as nearly as I can remember, 
there was some sort of a vote taken concerning 
whether or not we should take this sick leave and 
bonus as Mr. Baldwin understood it to be presented 
to him, and Speed and J, as it had been presented 
to the three of us, as we understood it, the people 
of the unit accepted. 
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Q. Just what was the proposition which they ac- 
cepted, if you recall? 

A. The proposition, as we wnderstood it and pre- 
sented it to the unit employees there, was that sick 
leave and bonuses would be continued as they had 
been in the past. 

Q. How did the vote come out, as you recall? 

A. As I remember, the vote was to accept the 
proposition as we had presented it to the unit em- 
ployees. And it was rather a large majority. 


% * * 


Cross-Examination 
By Mr. Smith: 


Q. On direct examination, Mr. Buntin, you testi- 
fied that you were hired on about August 17, 1948, 
is that correct? A. That is correct. [165] 

Q. And your first employment with the company 
was in the shipping section and later in, and at the 
present you are counterman in the parts depart- 
ment, is that correct? A. That is correct. 

Q. And you testified that you had received four 
bonuses, up to and ineluding 1952? 

A. Yes, I did. 

Q. That would be for the years 1952, 1951, 1950 
and 1949, is that correct? 

A. “Phat mav be correct as I said 1t) Now, af @ 
might add a statement here 

OPA! right. 

A. I may have given the incorrect number of 


{ 
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bonuses, due to the fact that I did receive a bonus 
at the year’s end in 1948. 

Q. You are positive you received bonuses in 
each of the years *48 through 752, is that correct? 

A. Yes, that is correct. Through °52. 

Q. Then you did, in fact, receive five bonuses, 
not four? A. Five bonuses. 

@. How mueh bonus did you receive in 1952? 
What was the amount? 

A. In dollars and cents? 

Q. Yes. 

A. I couldn’t state the exact amount. 

Q. The approximate amount? [166] 

A. The approximate amount? Two hundred and 
—I will say approximately two hundred and sev- 
enty. 

Q. In each of the five years in question, did vou 
receive approximately that amount of bonus? 

A. It would be somewhat smaller in the vears 
preceding that, due to the faet that my salary had 
been increased somewhat, except the first vear. T 
had onlv been there several months and apparently 
the bonus was based somewhat on the time | had 
been there. I didn’t receive as large a bonus in 
proportion to my year’s salary as TF did in ether 
vears. 

Q. In each ease, however, it is based on approni- 
mately one month’s salary ? 

Trial Examiner: In each case after 7°18, vou 
mean ? 
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Mr. Smith: Yes, even in ’48 for the time worked. 

A. Apparently it was. 

QOre(By Or. Smith): , Yotestatemeviae Buin, 
that you lost time due to sickness and that prior to 
the organization of the bargaining unit and prior to 
the time that you were working under the terms 
of the 1953 contract. Is that correct? 

A. Yes, I did lose some time due to sickness. 

Q@. At what times and approximately what 
amount of time were you off work due to sickness 
in each, at each time? 

A. As Il remember, approximately the year pre- 
ceding the contract signing in 1953, I was off ap- 
proximately three days and, as near as I can re- 
member, it was probably a day at a time. [167] There 
was no extended sickness anywhere during that 
period. 

Q. And since the period that the °53 contract 
has been in effect, you have stated that yon have 
been off some time with sickness? 

A. Yes, I believe, half a day, I stated. 

Q. What was your illness at that time? 

A. It was a cold, I believe, as near as I can recall, 
it was a cold. 

Q. What was the date? Would you mind re- 
peating that, please? 

A. <As nearly as I can remember, I remember 
going back and checking the date, I believe it was 
February 17th. 

Q. You checked that date? 

A. Could I check that date? 


National Labor Relations Board 193 


(Testimony of Roy F. Buntin.) 

@. I asked you if you checked that date. 

A. I checked the time ecard to see if that was 
correct. 

Q. And that was the right date, after you checked 
the time card? 

A. The date I found was correct. [ am not 
exactly sure about the date, but it was close. 

Q. Did you have any other sickness during the 
period in question, that is, from July 27, 1993, to 
July 27, 1954, which caused absence fron: work? 

A. Not that I can recall. 

Q. Not that you can reeall. Did you take time 
off for any other reason than sickness during that 
period? [168] 

A. Yes, I did take some time off for some other 
reasons. 

@. Any extended period of time? 

A. No. As nearly as I can remember, the time 
that I took off would be short intervals of time to do 
important business down town that would require 
possibly a half-hour, an hour, something like that. 

@. Mr. Buntin, you say that you attended four 
of the meetings, negotiation meetings, on the 1954 
eontract. Is that correct? 

A. I believe that is correct. 

Q. You did not attend all of those meetings? 

A. J think there was one meeting, possibly the 
last meeting, where the contract was signed, that I 
did not attend. 

Q. But you attended all other meetings? 

® Ghatiswight. 
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@. And the first of these meetings occurred ap- 
proximately July 22, 1953, is that correct? 

A. That is correct. 

Q. At this time the Union’s proposal was read to 
the company, in the morning session of that meet- 
ing, is that correct? A. That is correct. 

Trial Examiner: By whom? 

The Witness: I believe that it was read, as I re- 
member, by the company. I might have to think on 
that a minute. 

Q. (By Mr. Smtih): In other words, you be- 
lieve 

A. (Interrupting): As IJ remember, there was 
more than one copy [169] of the proposal at the 
meeting. As nearly as I ean remember, why, some of 
the proposal was read by the company, some by the 
Union. 

Q. Was this proposal written up by the Union? 

A. Well, I presume that it was written by the 
Union. 

Q@. What I mean to say, was it presented in 
written form to the employer at the meeting? 

A. That is correct. 

Q. And this proposal set out all the terms and 
conditions that the Union at that time requested of 
the employer ? 

A. As far as I ean recall, it did contain all the 
requests. 

Q. Do you remember any specific requests, such 
as a raise in hourly rates of pay? 
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A. Imight not be able to quote the cxact amount. 
However, wages were mentioned in that first pro- 
posal. 

m And Pee Olners. 

G. Do you recall how much you were earning at 
that time, on the hourly basis? 


A. Prior to the negotiations I had been earning 
approximately, in hourly—on the hourly seale? 

ee Right. A. $1.24 per hour, I believe. 

@. After the agreement—or do you know what 
increase the Union was asking on your behalf? [170] 

A. Could I give vou an approximate figure? 

Q. Yes. 

A. I believe it was a dollar seventy some cents 
an hour, I believe. 

@. That would be an increase of how much? 

Mr. Weill: I think the figures speak for them- 
selves. 

The Witness: That would be as close an estimate 
as I could give you, say, roughly fifty cents. 

Trial Hxaminer: Were vou at that time a 
eounterman ? 

The Witness: I was at that time a counterman. 

Q. (By Mr. Smith): You had the same classi- 
fication you do at the present time, under the con- 
tract ? A. That is correct. 

Q. Even though the terminology might be dif- 
ferent—as I understand, it was changed? 

Mr. Weill: There has been no testunony of anv 
change. 
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Mr. Smith: Well, it doesn’t matter much anyway. 

Q. (By Mr. Smith): Among these proposals, I 
understand a bonus and sick leave were proposed. 
Is that correct? 

A. Yes, I believe I mentioned that. 

Q. What amount of bonus was requested by the 
Union? , 

A. As nearly as J can remember, we requested 
bonuses at first to be paid equivalent to one month’s 
salary. 

Q. Did you later change your request? 

A. Well, that request may have been modified or 
understood to [171] be modified later in the meet- 
ings, that the bonus would have been paid on the 
same basis as they had in the past. 

Q. What basis was that? 

A. Well, that would be, as far as I am concerned, 
that would be the basis that the older employees 
there had understood that they received, the equiv- 
alent of one month’s salary for a bonus each year, 
that would be assumed that that would be continued. 

Q. In other words, your request wasn’t changed 
at all? 


A. Basically, I guess the request wasn’t changed 


adall. 

Q. It’s been the assumption of the Union, or 
your assumption, that the basis of the bonus was 
one month’s salary, is that correct? 

A. That is correct. 

Q. And that was in the proposal submitted by 
the Union in 1953 at the first meeting? 
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A. As near as I can recall, that was in the pro- 
posal, stated in words similar to that. 

Q. At that time was a proposal for sick leave 
read to the employer? 

A. ,There was a proposal on sick leave. I don’t 
know if I can recall exactly what it was. I don’t 
remember if it specified the exact number of days 
or if it just requested that sick leave be continued 
as it was. I can’t recall how that was specified in 
the first proposal. 

Q. How was sick leave, what was the basis for 
sick leave? [172] 

A. As far as the older employees understood, it 
was brought out at the Union meetings that as far 
as the older employees understood, to our knowledge, 
nobody had ever been docked for sick leave in past 
years. 

Q. ‘Then it was your understanding at that time 
that if a man were to fall ill and be unable to work, 
he would be on the payroll of Intermountain Equip- 
ment Company indefinitely? In effect, what vou are 
asking, then, is that sick leave, that a man never 
be docked, you weren’t asking for formal] sick leave, 
you were asking simply that a man not be docked 
for sickness ? 

A. [ don’t know if [ can answer that or not ex- 
actly. I don’t remember exactly whether that was 
the mtention of the proposal or not. 

Q. You stated hefore that vou proposed that the 
policy be continued as in the past and that in the 
opinion of the older men who were in the unit, 
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their understanding of the policy was that no one 
would be docked pay for being sick? 

A. I believe, I don’t know how far the under- 
standing went, but certainly the old employees felt 
thet they could take a day or two off without being 
sick, that was the understanding. 

Trial Examiner: Without being sick? 

The Witness: No—with a logical excuse, such as 
illness. 

Trial Examiner: You mean without being 
docked, then ? ) 

The Witness: Without being docked. It might 
not have extended to an indefinite period. J don’t 
think that any of the [173] older employees assumed 
they could be off for an indefinite period and still 
continue to draw their pay. 

Q. (By Mr. Smith): What about a definite 
period ? 

A. There was such discussion as to days normally 
included. in the sick leave contracts of other com- 
panies, and I believe that we may have set a number 
of days. However, I can’t remember what the num- 
ber of days might have been, whether or not the 
exact number of days was in the proposal or whether 
it was simply that sick leave be continued and car- 
ried as it had in the past, I can’t recall definitely. 

@. At the third meeting, now, when did that 
occur? 

A. I ean’t remember the exact date of the meet- 
ing, other than the first and second. I can’t remem- 
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ber if the third meeting was one day following the 
first—or it might have been two days—maybe it 
was the next day. I can’t remember the exact date. 

@. And it is in your memory, however, that it 
was at the third meeting that the issues of wages, 
bonuses and sick leave were most fully discussed ? 
Is that correct? my  WPharristcorrect: 

Q. And at that meeting Mr. Fortune did not get 
into the sick leave discussion, is that correct ? 

A. Let’s see. I believe I stated that Ray Fortune 
did get into the discussion during one of the 
meetings. 

Q. You did state that Mr. Fortune did not get 
into the sick leave discussion at the third [17+] 
meeting. A. At the third meeting? 

@. Was Mr. Fortune, in fact, even there? 

A. As near as I can remember, Mr. Fortune was 
present at all the meetings that I was present at. 
He was present at that third meeting. [175] 


*¥ * * 


After Recess 


(Whereupon, the hearing was resumed, pur- 
suant to the taking of the recess, at 2:00 o’clock, 
p.m.) 

Trial Examiner: The hearing is in order. 
Mr. Smith was in the process of examining i 


witness. 
Mr. Smith: Would the reporter read the last 
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question and the answer thereto, that was stated 
before the recess ? 


(Question and answer were read as follows:) 


‘‘Q. Was Mr. Fortune, in fact, even there? 

‘“A. As near as I can remember, Mr. Fortune 
was present at ali the meetings that I was present 
at. He was present at that third meeting.”’ 

Q. (By Mr. Smith): Myr. Buntin, on direct ex- 
amination you said that Mr. Dufford’s attitude had 
changed since the Union was certified as the bar- 
gaining agent for the unit in question. Is that 
correct ? 

x * & 

A. Let’s see. As I understand it, I said that 
his attitude changed in respect. to the employees in | 
the unit—I believe, ves, [176] his attitude had 
changed, I believe I testified that way. 

Q. (By Mr. Smith): In what respect had Mr. 
Dufford’s attitude changed ? 

A. As near as I can remember, he said that he 
could not approach the persons in the unit like he 
could his other employees or like he could the unit 
employees before they joined the Union; he had to 
approach the Unicon as the bargaining agent, he 
didn’t feel free to approach the employees on a 
pexsonal basis. Words to that effect. 

@. Would you call such an attitude anti Union? 


* * * 


A. The general impression I received was that 
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Mr. Dufford had an unfriendly attitude for some 
time after the Union was certified. [177] 


Q. (By Mr. Smith): Mr. Buntin, other than the 
statements you have previously referred to as ex- 
pressions of Mr. Dufford’s attitude—or changed 
attitude, I should say—did he at any time since 
certification of the bargaining unit make other state- 
ments or expressions which would indicate that his 
attitude had changed ? 

A. If I understand this question correctly, that 
would be after this apparent change of attitude in 
the third or fourth meeting—is that what you are 
referring to—or since the absolute certification? 

@. Sinee the certification. 

The Witness: Repeat that question, please. 

Tria] Examiner: Read the question. 


(Question read.) 


A. As I understand that, that his attitude might 
have changed from an unfriendly attitude to a more 
friendly attitude. 

Q. (By Mr. Smith): You say it had changed 
from an unfriendly attitude to a more friendly 
attitude ? 

A. Possibly during the last two sessions of bar- 
gaining, there was semblance of a friendly attitude 
reached. 

Q. During bargaining, however, the atmosphere 
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was unfriendly, during the early stages or first few 
meetings ? 

A. Probably the most heated argument came 
during the third meeting. I don’t believe there was 
any unfriendly argument, possibly, at any other 
time, and I wouldn’t say that that was absolutely 
unfriendly. 

Q. What was that argument concerning? 

A. It was coneerning the bonus issue, as I re- 
member, the most heated argument concerned the 
bonus issue. 

Q. Subsequent to negotiations and after the con- 
tract had been entered into in 1953, did Mr. Dufford 
take any action or make any statement which re- 
flected an anti-Union attitude? 

A. No, I don’t believe he made any statement, 
as I remember, that reflected an unfriendly attitude. 

Q. Has Mr. Dufford ever refused to meet with 
you at your [179] request or with the bargaining 
unit which you represent, at your request or Mr. 
Baldwin’s request, to your knowledge? 

A. No. The meetings might have been delayed 
sometimes because he wasn’t available for some 
reason, but I don’t recall of any meeting being 
refused. 

Q. Has Mr. Dufford, to your knowledge, ever 
refused to discuss any matter involving the terms 
or conditions of your employment or the Union 
contract, with you or with the bargaining unit? 

A. Not that I reeall. 

QQ. You state that following the third meeting. or 
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in the third meeting, Mr. Dufford stated that he 
would have to meet with his Board of Directors? 

A. I was, I believe that I said that was in the 
fourth meeting, that he said that, I was inclined to 
believe that was in the fourth meeting. 

@. At the time of the fourth meeting substan- 
tially all issues had been decided, is that correct? 

A. At the beginning of the fourth meeting? 

Q. Yes. 

A. As near as I can remember, everything had 
been settled at the beginning of the fourth meeting, 
with the exception of the Union shop and wages. 

@. Now, at the end of the third meeting, you 
had taken the proposals of, or that 1s, the substantial 
agreement to the membership of the Union for 
approval, is that correct? [180] 

A. As I remember, after that meeting, we took 
the proposals, as such, to the members for voting. 

@. Yes. And at that time you discussed sick leave 
and bonus issues, at that membership meeting? 

A. Lam quite sure it was at that meeting that we 
discussed sick leave and bonus. 

@. Was anyone present at that meeting other 
than members of the Union? 

A. No. As J remember, Frank Baldwin—lI guess 
you would consider the Union officials members of 
the Union. 

Q. Yes. 

A. No. There wouldn’t be anyone there except 
members of the Union. [181] 


* * * 
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Q. (By Mr. Smith): At the meeting of the 
membership, following the third negotiation meet- 
ing, was the agreement as to wages, or wage in- 
creases accepted by the membership, approved by 
the membership ? 

A. I can’t recall at this time exactly when the 
wage proposal came in. There were wage proposals 
went back and forth, of course, but I can’t remember 
wages being discussed at the meeting. They probably 
were. 

Q. At any of the Union membership meetings, 
at the time of the [182] negotiations, were wages 
discussed ? 

A. Yes, they were discussed, very likely at that 
meeting, but I don’t recall definitely that they were 
discussed at that meeting of the employees. 

Q. Were they discussed at the second meeting, 
which I understand followed the fourth negotiation 
meeting ? 

A. Iam quite sure that the wages were discussed 
at that meeting. As I remember, we took a vote, in 
fact, on the final proposition as it had been pre- 
sented, something like that. 

Q. Isee. 

A. We took a vote on wages during a meeting 
of the employees following the fourth negotiating 
meeting. 

Q. Did you take a vote on bonus and sick leave? 

A. TI believe in the meeting following the third 
negotiation meeting we took some sort of a vote on 
bonus and sick leave, as Baldwin and Stewart and 
I presented it to the emplovees and as we under- 
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stood it. I don’t remember whether it was a show of 
hands or what sort of a vote it was, but there was 
some sort of a vote, I believe. [183] 


* % * 


Q. Did you at any time from the date your pay 
check was docked [184] for the time you lost because 
of sickness make a claim or ask the employer to re- 
imburse you for the amount of sick leave—for that 
amount of time lost, I should say? 

A. No. I don’t recall making any claim for that 
sick leave. As I remeinber, I mentioned that at some 
kind of a hearing concerning the N.L.R.B., and I 
believe they picked up that information. 

Q. What hearing was this, Mr. Buntin ? 

A. I was trying to think. It may not have been 
a hearing. There was a representative down from 
Seattle. I can’t recall now his name. As | remember 
we were sitting in the Union office and discussing, 
possibly, the bonus issue, and the sick leave issue 
was mentioned. 

Q. What time was this, Mr. Buntin, that you 
mentioned it, that it was mentioned ? 

A. It was in the evening, I believe it was a meet- 
ing we had in the evening. 

Q. Approximately what date? 

A. [am not sure of the date. 

Q@. Approximately what month ? 

A. Even approximately. Well, the approximate 
month, I will say, was March. 

©). Meuch ? A. Thereabouts. 
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Q. This was the first mention you made of the 
fact that you [185] had been docked for time you 
were absent because of sickness? 

A. There was one other time it was mentioned. 
When 1 got back from being sick—I was off one 
morning, came to work at noon, and I told the parts 
department manager, Jess Kight, what had hap- 
pened and that that should be counted as sick leave. 

@. You made that statement? 

A. I made that statement. And he did not disa- 
gree with me. So I assumed that it would be counted 
as sick leave. However, I didn’t make any claim, 
as [ remember, at my next pay period. 

Q. At the next payday you recognized the fact 
that you had been docked for time on that day, is 
that correct? A. Yes, that is correct. 

Q@. Mr. Buntin, I hand you General Counsel’s 
Exhibit No. 3, which has been admitted into evi- 
dence. Would you read 


¥ * * 


Mr. Smith: Article VI, I believe, of that, of 
General Counsel’s Exhibit No. 3, which is the 
1953-54 contract. [186] 


¥ * ¥ 


A. Yes, I am familiar with that. 

Q. (By Mr. Smith): Did you make a claim for 
payment of wages in accordance with the terms of 
that paragraph ? 
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A. No, I don’t recall making a claim. 

Q. Why didn’t you make a claim under the pro- 
visions of that paragraph? 


x * * 


A. I don’t remember any reason for not filing 
a complaint. 

Q. (By Mr. Smith): Did you honestly believe 
that under the contract or otherwise you had a claim 
for wages not paid? 

A. I honestly believed I did, even though sick 
leave wasn’t stipulated in the contract, I felt that 
after negotiations, in fact, I felt when I took that 
half-day off for sick leave, that I would be paid for 
it, the same as I had in the past. That is what T 
honestly felt. [187] 

+ * % 

Trial Examiner: All right. 

Are you differentiating a formal claim from talk- 
ing with somebody about the situation ? 

The Witness: A formal claim would be a elaim 
in writing or some sort of a legal—— 

| Trial Examiner: All right, let me ask you, then, 
did you speak to your supervisor or anyone else 
about the fact that you had been docked and that 
you thought you ought not to have been docked? 

The Witness: I don’t believe so. However, I 
ean’t honestly say. I don’t 1emember. 

OF Gey Mi Smith): Mir. Buntin, did you at 
any time request the payment of a bonus from the 

| emplover? 


| 
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Mr. Weil: Objection. 

Trial Examiner: Let me see what you are basing 
that on, what section of the contract. Is that under 
the grievance section? 

My. Smith: Yes. 

Mr. Nielson: Under Article VI? 

Trial Examiner: No, under Article XII, I be- 
lieve was what he was referring to. 

I will overrule the objection. You may answer. 

The Witness: May I have the question repeated 
again? [188] 

Q. (By Mr. Smith): Mr. Buntin, did you at any 
time make a claim for a payment of bonus? 

A. Not other than possibly the charge which has 
been brought to the attention of the Board here. 

Trial Examiner: That is, individually, vou did 
not do it? 

The Witness: Individually I did not, that I re- 
eall, make any claim. [189] 


* * % 


ALVIN M. STEWART 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and — 
testified as follows: 


Trial Examiner: What is your full name? 
The Witness: Alvin M. Stewart. 

Trial Examiner: And your home address? 
The Witness: 2624 Idaho Street. 

Trial Examiner: Boise, Idaho? 

The Witness: Boise, Idaho. 
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Direct Examination 
By Mr. Weil: 


Q. Have you a nickname, Mr. Stewart? 
ac NAS 


Q. What is that? A. ‘‘Speed.’’ 
Q. Are you the Speed Stewart who has been re- 
ferred to in this hearing? Ae @Y esc: 


Q. Mr. Stewart, are you employed by the re 
spondent, Intermountain Equipment Company? 

A. Yes. 

Q. When did you first become an employee of 


that company ? A. January 1, 1952. 
Q. In what capacity were you then hired by the 
company ? A. Back-order clerk. 


Q@. Have you been continuously employed by 
that employer up to [193] the present time? 

Ae Yes. 

Q. Have you been employed in that same capac- 
itv during that period? A. Yes. 

Q. Have you ever received a bonus from the 
company ? A. Yes. 


@. When? 
A. The Christmas season of 1952. 
(. Did vou receive one in 1953? A. No. 


q. In terms of your annual wage, how much was 
the bonus? 

A. It was approximately one month’s wages. 

@. When you were hired by the company, was 
the bonus given to you? A. Yas. 
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Q. By whom? A. By Mr. Kight. 

@. Where was that? 

A. At Intermountain Equipment Company. 

Q. Will you tell us what Mr. Kight said and 
what you said ? 

A. Well, we had talked and had quite a lengthy 
discussion as to the wage scale, the hours, and I had 
made the objection about the wages, that it wasn’t 
very much more than what I had been receiving at 
my present employer, and with that, Mr. [194] 
Kight mentioned the bonus and said that they had 
received it, he had always received it as long as he 
had been with the company, and that it was equiva- 
lent or approximately a month’s wages, so that vou 
eould actually figure a 13-month year, in pay. 

Q. Did you ever have occasion to take off be- 
cause you were sick prior to the contract in 1953? 

A. No. 

Q. Have you had occasion since the contract in 
1953 ? 

A. Just small periods, I have been off on sick 
leave, but it was just a matter of 15 minutes, 20 
minutes or a half-hour. 

Q. Were those small periods frequent? 

A. Yes, treatment, doctor’s treatment. 

Q. Were you paid for any of them? 

A. No, but I did not figure the time involved 
because it was such a small amount of time that I 
did not 
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Q. How many such periods were there, approxi- 
mately ? 

A. Well, it was between the months of, oh, the 
latter part of August, and it ran until—that was 
August of ’?53—and it ran until March of 754. 

Q. How frequent were these treatments? 

A. Well, at the first of the treatment they were 
quite frequent, every day, every other day, and up 
until the last month, two months, why, they was two 
or three weeks apart, perhaps even a month apart 
at the last. 

Q. Do you have any idea how much actual time 
you lost as a [195] result of those appointments? 

A. No. As I said, I never did keep track. I could 
approximate the time but it would surely be just a 
little while. 

@. After the election which was held in your 
unit did you attend any negotiating sessions? 

A. Yes, I was elected by the employees in the 
unit to sit in on the negotiations and in at the 
negotiating table. 

Q. Did you attend all negotiation sessions, so 
far as you know? 

A. To the best of my knowledge, I attended all 

: meetings. 
Q. You have heard the testimony of Mr. Buntin 
concerning who were present at these meetings? 


ws Yes,.sir. 
@. Is it your recollection that that testimony was 
: correct ? A. Yes, sir. 


| Q. Specifically as to Mr. Fortune, was Mr. For- 
| 


4 
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tune present at each meeting that you were present? 

A. Yes. 

@. When were these meetings held, if you recall ? 

A. Well, I couldn’t recall the exact dates, but 
it was the latter part of July of 753. 

Q. Drawing your attention to the first such meet- 
ing, will you tell us what took place at that meeting ? 

A. Well, at the first meeting it was just more or 
less Just a get-acquainted session, it was held in the 
morning, if I remember correctly, and we discussed 
our proposition or agreement [196] that we sub- 
mitted to Mr. Dufford and the company. At that 
time Mr. Baldwin read the proposals and we tried 
to cover the whole proposal and explain our position 
in regards to the proposal, and the morning was just 
about composed of the reading of the proposal. At 
the afternoon session, as I remember, we convened 
at approximately 2:00 o’clock and went into further 
discussion on the proposal. There was a few items 
there that was not too clear to Mr. Dufford, as to 
what our meaning was. I remember one particular 
phrase in our proposal which ealled for special 
privileges, in which Mr. Dufford could not under- 
stand what we wanted in regard to special privileges. 
And we explained that phase of the proposal. 

Q. Do you recall anything else that took place at 
the second meeting? A. ‘The second? 

Q. The afternoon meeting. 

A. The afternoon meeting, that one session 
there? Nothing that IT can remember that stands out. 
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Q. Referring to the third session, can you tell 
me when that was held ? 

A. Well, if I remember correctly, our third 
session followed on the following day or the day 
after. 

Q. Will you tell us what you recall that took 
place at that session ? 

A. Well, the third session was just a little bit 
heavier than [197] the first, in view of the fact that 
we went through the sick leave clause, the bonus 
clause, holidays and wages. We had covered quite 
a—and also the Union shop, I might mention—and 
the first. part of the morning session, as I reeall, was, 
we summarized how we had progressed the day 
before and then started from there on working out, 
trying to reach an agreement on sick leave, bonuses 
and wages. | just want to think a Iittle bit here. 
Let me see. I can’t think of anvthine. 

Q. Do you recall the discussion concerning: sick 
leave ? 

A. On sick leave, the second session, we just dis- 
cussed largely at it, in the over-all discussion, in the 
morning and also in the afternoon, on sick leave. We 
eovered at that meeting largely the over-all and 
Union shop, if I remember correctly, on the second 
group of meetings, was the largest discussion, which 
was held on Union shop, trying to explain the prin- 
ciples and the why and wherefore of the Union shop. 
And at the later, closing session we did discuss, Mr. 
Dufford said that our wage seale was too high and 
he didn’t quite understand the structure of our 
setup on wages, on which we went into quite a 
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thorough discussion of the wage scale, and he made 
the statement that it was a little bit too high, so Mr. 
Baldwin called Mr. Buntin and myself out for a 
little talk and we discussed the.changes of the wages 
and coming to an agreement on the wage scale, so 
we reduced our original demands, which, for the 
top bracket, was $1.75 per hour. We reduced that to 
$1.60 per hour and made other changes in the [198] 
wage scale and went into the meeting again and 
presented our counterproposal to Mr. Dufford and 
Mr. Fortune. 

Q. What else took place at that meeting, that you 
recall, if anything? 

A. Nothing that I remember took place. 

Q. Do you recall another meeting thereafter? — 

A. Yes, there was another meeting after that 
date. And in this particular meeting, I remember 
quite well, because there was quite heated discussions 
during the course of the meeting which made me 
well remember the meeting. 

Q. Will vou tell us what took place and what the 
discussions were about? 

A. The discussions were entirely on sick leave. 
And on this point of the argument, at this point, I 
ean remember that we had asked Mr. Dufford for, 
in our proposal, for six or ten days, I do not re- 
member the specified amount, but during the discus- 
sion we asked Mr. Dufford why he would not agree 
to put in the contract the specified amount of days of 
sick leave. And Mr. Dufford gave the reply that he 
felt that employees would take advantage of the 
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amount of days that we specified in the contract and 
for that reason be would not hke to put it in the 
contract. But at that time, I am quite sure that I 
raised the question about sick leave and I recall 
going along with Mr. Dufford’s version of that, be- 
cause I had known of employees out at Gowen Field 
that had abused the privilege. And at that [199] 
point Mr. Dufford said that he was proud that the 
company, on their, with regard to their sick leave 
clause, asked if there was any reasons why we 
wanted it in the contract, if we weren’t satisfied 
with the way the company had handled sick leave 
in the past. And we said no, that—that is, I had 
said no, that I hadn’t ever taken any sick leave, 
but it was heard from the other boys in the unit and 
the company that it was very satisfactory. And Mr. 
Dufford said that the company was very proud of 
their sick leave record and the fact is they had one 
inan that had polio and was off for quite some 
period of time there and he was never docked for 
sick leave, and that Intermountain Company was 
very proud of their sick leave record. And at this 
point, why, Mr. Baldwin asked Mr. Dufford if he 
would change the policy of the: company and My. 
- Dufford stated that he did not see anything in the 
near future that would justify the changing of the 
: policy. And they went, from that discussion we 
batted it around a little bit and then we went to the 
: bonus clause. And I can remember this point of the 
| argument pretty well beeause of the heated argu- 


: 
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ment that, at the time anyway I thought it was a 
heated argument, or the language that was used by 
Mo. Fortune and Mr. Baldwin, whereas we asked 
iy. Dufford for his standing on the bonus, which 
he had told us several times during the previous 
discussions, that, when we had asked him why he 
could not put it in the contract, were milder terms 
than that, and Mi. Dufford stated that if he put it in 
the contract in black and white he would be com- 
mitting [200] the company to pay us a _ bonus, 
whether or not the company showed any profit the 
following year or not, and that they would be com- 
pelled to pay us in the unit a bonus whether they 
paid the other employees of the company a bonus or 
not, and he could not have that in the contract. 
Whereas, Mr. Baldwin raised the question to Mr. 
Dufford, if the other members in the unit would be 
paid a bonus, that the members of our Union would 
be paid a like bonus or if he didn’t, in other words, 
he would be getting his teat in a wringer and we 
would call it discrimination. So Mr. Dufford said 
that he did not see anything in the near future or 
any reason why the company would not resume the 
same policy as it had in the past, and that if one em- 
ployee received a bonus all of them would. And 
after Mr. Dufford made this remark, Mr. Ray 
Fortune entered and looked at Mr. Baldwin and 
said, ‘‘You heard what the man said,’’ and Mr. 
Baldwin looked back over at Mr. Fortune and said, 
“Vou'd better be careful, Buster, or I am going to 
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go over and knock on your door and organize your 
shop.’?’ And Mr. Fortune said, ‘‘You have got a 
verbal agreement, you son of a bitch, with us, that 
you wouldn’t do that.’? And Mr. Baldwin said, 
‘That verbal agreement was with Mr. Puckett and 
when Mr. Puckett died that agreement also died.”’ 
And My. Fortune looked at My. Baldwin and pointed 
across the table to him and said, ‘‘That old son of a 
bitch, you can believe every word he tells you.’’ And 
he looked vice-versa at Mr. Dufford, pointed to Phil 
and to Mr. Baldwin and said, ‘‘You can also [201] 
believe everything that Mr. Dufford tells you.’’ So 
at this point of the discusion, Mr. Baldwin, after a 
few words, minor words, were said, then Mr. Bald- 
win asked Mr. Buntin and myself out into the ante- 
room or room across the hall, at which point he 
asked me and Mr. Buntin if we believed Mi. Duf- 
ford’s side of the story, which, me being the younger 
of the two, I said well, that I didn’t know, and so 
Mz. Buntin said that he had been in the company 
several years longer than I had, three or four years, 
some such matter, and that he had always received 
a bonus and he felt sure that the company would pay 
the bonuses. Well, with that in mind, I knew I had 
received a bonus the year before and I told him [ 
thought Mr. Dufford’s verbal agreement would be 
all right. So after we had our httle five- or ten- 
minute conference we went back into the main room 
and took up the matter of wages. We had sub- 
mitted a counterproposal to the company for a little 


_ reduction in our wage scale, on which the company 
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was to act, and if I remember correctly, the company 
had submitted and come back into the meeting that 
day with a proposal, proposal on wages that they 
had drafted, and we were still quite a ways apart on 
wages. And we had discussed at the last part of the 


meeting the wage scale and tried to get together and — 


Mr. Baldwin was trying to split the difference and 
reach an agreement on the wage scale, to which the 
company submitted to us their counterproposal, and, 
as J remember, the meeting adjourned for that day, 
that session. 

Q. Was there another meeting which you [202] 
attended? A. Yes. 

Mr. Smith: Would you make vour question a 
little more specific? I am getting confused as to 
what meetings we are referring to. 

Trial Examiner: You were just talking about 
the second day ? 

The Witness: A couple of days we had two 
meetings, and then one day one meeting. 

Q. (By Mr. Weil): After this meeting which we 
have characterized in the past as the third meeting, 
did you attend the meeting which has been discussed 
as the fourth meeting ? 

A. Yes, the fourth meeting, at which agreement 
was reached on wages, and we cleared up the matter 
of the Union shop. [203] 


*¥ * * 


} 
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Cross-Examination 
By Mr. Smith: 


Q. Mr. Stewart, when you were in the process of 
being hired by Mr. Kight, you stated that he men- 
tioned payment of a bonus. Is that correct? 

= Yes, Sir, 

Q. That is eorreet. And also at that time you 
state that he mentioned that he had always reeeived 
approximately one month’s salary for a bonus? 

A. I did not say that, sir. He said that it would 
be approximately that. 

Q. I see. 

A. Not that he had received approximately—— 

Q. You did say that he had always in the past 
received one himself ? 

A. He had always in the past reeeived one him- 
self. [204] 

* % * 

Q. (By Mr. Smith): Mr. Stewart, you men- 
tioned a special-privileges clause in the first proposal 
submitted by the Union in the 1953 negotiations. 
Is that correct? A. Yes. 

Q. Would you explain what the special-privileges 
clause contained in it? 

A. Well, if I remember right, we had asked that 
the employees would not lose any of the special 
privileges that they now enjoyed with the company. 

Q. Sueh privileges as what? [207] 

A. Well, as coffee break, a few of the privileges. 
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The boys would maybe take 10 or 15 minutes off to 
go uptown to the bank, various little—that was 
largely the ones that we had in mind, that we dis- 
cussed, 

Q@. Wasn’t the bonus one of these privileges? 

A. No, sir. 

). Or a special concession ? 

A. No, sir. The bonus was a separate part of the 
proposal. [208] 

x ¥ * 

Q. Now, at the third meeting you testified that 
you had heated discussion on sick leave and the 
bonus. Is that corect? 

A. That is correct. I think I made the statement 
that it was a rather heated discussion, [209] 
argument. | _ 

* *% * 

Q. (By Mr. Smith): I understood you to say 
that Mr. Dufford stated something and Mr. Fortune 
came through the door and he says, ‘‘ You can be- 
heve that.’’ And then 

Mr. Weil: I have no recollection of that. 

Q. (By Mr. Smith): Or Mr. Fortune made 
some kind of a statement like that and then Mr. 
Baldwin—— 

A. That was a discussion between Mr. Baldwin 


and Mr. Fortune. Mr. Dufford had made the state- _ 


ment about the bonuses. 

Q. And what had he said? 

A. He had made the statement that he would 
not change the policy, whereby Mr. Baldwin entered 
and said, ‘‘If you pay one employee a bonus, you 


National Labor Relations Board 221 


(Testimony of Alvin M. Stewart.) 

should pay all employees a bonus. If you neglect 
the men of our unit, we will call it discrimina- 
tion.’’ [210] At that point Mr. Fortune stepped in 
and said, ‘‘You heard the man’’—that is when he 
referred to, motioned to Mr. Baldwin and said, 
‘‘Now the monkey is on your back,”’ at which Mr. 
Fortune, I mean Mr. Baldwin, corrected him and 
came back and said, ‘‘Well, you so and so, I will 
be over there knocking on your door, Buster, and 
organizing you.’’ Is that what you wanted ? 

Q. That is correct. Well, I am afraid I am a 
pretty thick man, Mr. Stewart, but that just doesn’t 
sink through my mind. 

Trial Examiner: Perhaps you don’t know the 
expression, ‘‘the monkey is on his back.’’ 

Mr. Smith: Perhaps I don’t. 

Q. (By Mr. Smith): What does it mean? 

A. That means it was Mr. Baldwin’s turn to 
speak, the monkey was on his back, he was being 
relieved of the argument and Mr. Baldwin was to 
answer. 

Mr. Weil: He had the duty to go forward with 

| the evidence at that time. 

Mr. Smith: Thank you. 

Q. (By Mr. Smith): And Mr. Baldwin’s an- 
swer to that was his remark to Mr. Fortune ? 
A. His remark to Mr. Fortune and Mx. Fortune 
_ back to Mi. Baldwin, to Mr. Dufford. 
, Q. All right. After that story you and Mr. 
| Baldwin and Mr. Buntin left the room and eau- 
cused ? 
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A. My. Baldwin and Mr. Buntin and [211] 
myself. 

Q. And at that time Mr. Baldwin asked both 
you gentlemen if you believed Mr. Dufford? 

» Ae "Whatms ight; 

Q. Did you at any time, Mr. Stewart, or to 
your knowledge, Mr. Baldwin or Mr. Buntin, did 
they at any time come back into the room and say 
to Mr. Dufford, ‘‘I believe you,’’ or words to that 
effect? A. Not that I can remember. 

Q. As a matter of fact, Mr. Stewart, were you 
at all positive of what Mr. Dufford’s statement 
meant ? 

A. Yes, because that was the reason for our 
arguments and our negotiations. We were arguing 
on these points and they were the main factors we 
were arguing about at the time of this meeting and 
our points of discussion of the day. 


* * * 


Trial Examiner: On the record. 

With respect to the time that you lost because 
of illness between August, 1953, and March, 1954, 
for which lost time you testified that you were not 
paid, did you thereafter at any time—when I say 
‘“‘thereafter’’ I mean any specific absence for which 
you were not paid—speak to any representative of 
management, calling attention to the fact that you 
were not paid? [212] 

The Witness: No. 

Trial Examiner: And suggesting that you ought 
to be? 
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The Witness: No. 

Trial Examiner: Was there any reason that you 
did not do that? 

The Witness: Other than the fact was that the 
boys had informed me they had not been getting 
paid for sick leave and mine was in small dribbles, 
was nothing to the extent of a day or half a day, 
so I just forgot the matter entirely. [213] 


¥ * *% 


Mr. Smith: I wish to call Mr. Baldwin under 
Rule 43 (hb). 
F. T. BALDWIN 
having been previously sworn, resumed the stand 
and testified further as follows: 


Trial Examiner: Your oath covers the entire 
proceeding, Mr. Baldwin. 
The Witness: Yes, sir. 


Direct Examination 
By Mr. Smith: 


Q. You are Mr. Frank Baldwin? 

A. That is right. 

Q. What is your occupation, Mr. Baldwin? 

A. Secretary-treasurer of Local Axersyse/atg) tll JLy 

Q. You are a resident of Boise, Idaho ? 

A. Yes, sir. 

Q. You are the business agent of the charging 
Union in this [230] case? 

A. Secretary-treasurer. 
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Q. Secretary-treasurer, yes. 

Mr. Baldwin, are you familiar with the provisions 
of the contract between respondent and the Union, 
dated July 27, 1953? A. Yes, fairly well. 

Q. You testify that you are familiar with the 
negotiations leading up to the signing of that con- 
tract? A. Yes. 

Q@. As a matter of fact, you were the chief 
negotiator for the Union in those negotiations? 

ee Y.eS: 

Q. In your first proposal to the employer lead- 
ing up to those negotiations, did you include in 
that proposal a provision for bonus? 

A. As near as I can remember, yes, we did. 

Q. And did you inelude also in that proposal a 
‘provision for sick leave? 

A. Yes, as near as I can remember, they are 
both in there. 

Q. How many days’ sick leave did you request 
in your proposal ? 

A. I believe there were six or seven. I am not 
positive which, now. I think it was six, I believe. 

Q. As a matter of fact, didn’t you ask for 10 © 
days’ sick leave in that proposal? : 

A. Not to the best of my knowledge. No. How- 
ever, it could [231] have been that we were dis- 
cussing the previous practice of the employer as 
far as sick leave was concerned. 


* Sea * 


Q. When were you first notified that sick leave 
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had not been paid by the employer to a member or 
members of the bargaining unit? 

A. As near as I can remember, it was after the 
Ist of the year—that would be 1954. 

@. Approximately what date? 

A. Around January the 3rd or 4th, I believe. 

Q. Who first notified you that they had not been 
paid a bonus? 

A. Well, it was discussed by some of the em- 
ployees in our meeting, I believe, is where it first 
came out on the floor. 

Q. Yes? 

A. It was some of the employees—I don’t re- 
member which one now—after the Ist of the year. 
It seems as though some employees had lost some 
time in between Christmas and New Year’s. If my 
memory serves me right, I believe that is when my 
attention was first called to the sick leave. 

Q. You don’t recall who that employee [232] 
was? A. No, I don’t now. 

@. Was attention called to sick leave only at 
that meeting? 

A. As near as I can remember, that is right, be- 
cause we had previously discussed the bonus. 

Q. When were you first notified that the bonus 
had not been paid ? 

A. Well, that was around the, somewhere previ- 
ous to this time. It was after, between Christmas 
and New Year’s. I think that the previous prac- 
tice, if my memory serves me right, the boys had 
said they were paid after Christmas or immediately 
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before Christmas or sometime around Christmas, 
they had said, I believe, that they received the bonus 
checks. 

Q. They said that they had received them? 

A. No, that they had previously received them. 
It was around Christmastime of each year, previ- 
ously. | 

Q. Did you advise these employees, or any group 
of employees, to take any action with respect to 
bonus ? A. What do you mean by that? 

Q. Did you advise them to take any action with 
respect to nonpayment of bonus? 


A. No, other than that the Union would contact — 


the employer. 

Q. Did you contact the employer relative to 
bonus ? 

A. Well, we had discussed it previously in two 
meetings with Mr. Dufford. We had two meetings 
regarding the hours being changed from, let’s say 
Monday morning at 8 o’clock to Monday [233] 
noon. 

Q@. Where were these meetings? 

A. I don’t remember the dates, but they were 
sometime between the time the contract was signed 
and December of the same year. We had had two 
meetings on the hours, changing the hours. 

Q. You didn’t object prior to that time to the 
employer not paying bonuses, did you? 


A. Well, of course, that was before December — 


25th, and we didn’t know yet. 
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Q. After December 25th did you bring this to 
the employer’s attention ? 

A. On bonuses not being paid or sick leave? 

Q. Correct, bonuses. 

A. As near as I can remember, we didn’t dis- 
cuss that until the meeting—or it wasn’t the mect- 
ing—a telephone conversation, as near as [I can 
remember, January 4th, somewhere in there around 
that date. It wasn’t a meeting; it was a telephone 
conversation. 

@. Did you discuss sick leave during that tele- 
phone conversation ? A. Yes. 

@. And bonuses, too? A. Yes. 

Q@. Did you at any time advise any employees 
in the bargaining unit to submit a claim for wages 
not paid under the provisions of Article VI of the 
contract? [234] 


A. No, I did not. 

Q. Would you state the reason why vou did not? 

A. Well, the Union’s contention was that it’s 
not covered, bonuses and sick leave was not cov- 
ered in this agreement, and in the claim for wages, 
under Article VI would have to be made within 
30 days of the day the employee is paid for the 
period in which wages are claimed, so we would 
have had to pay them, in my interpretation, every 
30 days after the contract was signed until the 
contract expired. 

Q. No claims were made? 

A. No, I don’t think so. 
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Q. Did you advise any employees or did you 
take action yourself under Article XII of that con- 
tract? 

A. Article XIT is arbitration. No, we did not. 

Q. Would you state your reason why you did 
not? 

Mr. Weil: May I have a. continuing objection 
to this line? 

Trial] Examiner: You may. 

A. Well, as I stated in answer to your previous 
question, it was not covered by the contract. 

Q. Would you read the first two lines of Article 
XIT of GC-3 [235] of the contract? 

A. Article XIT: ‘‘Grievances or Disputes. Any 
employee or group of employees having grievances 


or disputes”’ 

Trial Examiner: Don’t read it out loud. It’s in 
the record already. Just read it to yourself. 

The Witness: I am familiar with it. 

Q. (By Mr. Smith): Mr. Baldwin, during July, 
1954, did you enter into negotiations with respond- 
ent for a contract to cover the period from July 27, 
1954, to July 27, 1955? Aw WY esmair 

Q. During these negotiations, did you propose 
that the respondent should pay sick leave? 

A. Yes. 

Q. And what disposition was made in the con- 
tract as a result of these negotiations as to sick 
leave? 

A. Well, the contract presently in effect now 
provides for sick leave. 
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Q. How many days? 

A. If I remember correctly, it’s six. 

Q. Now, Mr. Baldwin, did you in your proposal, 
in the 1954 negotiations, propose the payment of 
bonus by respondent? A. Yes. 

Q. What disposition was made of bonus? 

A. Well, it’s not covered in the agreement. 

Q. Do you have an agreement with respondent 
to pay bonus? [236] 

Trial Examiner: You mean a collateral agree- 
ment? 

Mr. Smith: Collateral agreement. 

A. You mean the years 1954-55? 

Q. (By Mr. Smith): That is correct. 

A. No. 

% % * 

Q. (By Mr. Smith): In the 1954-55 negotia- 
tions, did the Union withdraw their demand for 
bonus ? iv. caXaes: 

Q. Bonuses were, however, discussed during 
those negotiations? A. Yes. 


% * * 


Q. Throughout your experience with respond- 
ent, have you found respondent willing to bargain 
with you at all times? 

A. J would say yes. [237] 

Q. Have you found them generally friendly or 


unfriendly in attitude toward you? 


Mr. Weil: I object. 
Trial Examiner: Oh, J think I will allow that. 
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A. Well, let me inquire please, in your question 
meaning friendly, how do you mean that ‘‘friendly 
or unfriendly’’? 

That is, willing to agree to any proposals? 
Yes, I will agree to that question. 

Willing to discuss grievances? 

As near as I can remember, yes. 

Arising from the negotiations in 1953, lead- 
ing i the contract of July 27, 1953, were you able 
to secure substantial hourly sail increases for the 
men in the unit? | 

A. I think they received a fair increase, yes. I 
would like to answer that further, but 

Q. No, that is enough. What was the approxima- 
tion of the amount? 

Trial Examiner: You mean percentagewise? 

Q. (By Mr. Smith): Well, say, from what 
figure, the average figure, to what average figure? 

A. Well, I don’t exactly remember for this rea- 
son, they were on a monthly rate of pay of some 
sort previously, although [ think it was based on 
the hourly rate of pay, but they received their pay 
once a month. And under the contract that was 
signed, they were paid by the hour once a month 
with a drawing period, [238] meaning that they 
could draw a portion of their money, I believe on 
the 15th, and the balance on the 31st, so I do not 
remember the hourly rate of pay that they received, 
no. 

Trial Examiner: This is the ’53 contract you 
are talking about? 


A orore 
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Mr. Smith: Yes. [239] 

* % * 

Q. (By Mr. Smith): You are aware of the fact, 
if not from your personal experience—well, you 
are aware of the fact that Mr. Stewart had this 
infection in his ear which required doctor’s care 
from approximately the latter part of August 
through the Spring of 1954, weren’t you? 

A. No, I am not aware of Mr. Stewart’s sick- 
ness. No. 

Q. You did not 

A. (Interrupting): Let me change that. I am 
now, because he testified about it the other [240] 
day. 


a & * 


Mr. Smith: Mr. Dufford, will you take the 
stand ? 
PHILIP A. DUFFORD 
having been previously sworn, resumed the stand 
and testified further as follows: 


Direct Examination 


Trial Examiner: You are the same Mr. Dufford 
who was previously sworn and gave testimony in 
this hearing? 

The Witness: I think so. 

Trial Examiner: At least in appearance. 

The Witness: Yes. 

Q. (By Mx. Smith): What is your occupation, 

Mr. Dufford? 
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A. J am general manager of the Intermountain 
Equipment Company, Boise, Idaho. 

Q. What are your duties with the Intermoun- 
tain Equipment Company ? 

A. General direction of the Company’s affairs 
as to all phases of the business. 

Q. Do your duties include. handling of personnel 
affairs ? 

A. To some extent, yes, as far as responsibility 
is concerned. 

Q. Mr. Dufford, during the years 1950, ’51, ’52, 
did you pay any bonuses to substantially all the 
employees at Intermountain [241] Equipment Com- 
pany ? A. Yes. 

Q. During those years, did you have a set prac- 
tice or custom in respect to bonuses? 

A. No. It was a management matter. 

Q. During those years, did you have a set prac- 
policy affected in any way by Federal law? 

A. There were times during that period when 
we were governed by regulations of the Wage Sta- 
bilization Board and, to the extent of compliance 
with those regulations, we were regulated or bound 
by the laws that applied. [242] 


* * * 


Q. (By Mr. Smith): To the best of your recol- 
lection, Mr. Dufford, what was said by the parties 
to the agreement, or in negotiations, I should say, 
relative to bonus and sick leave? 

Trial Examiner: Try to fix it as to the par- 
ticular meeting, if you can. 


National Labor Relations Board 233 


(Testimony of Philip A. Dufford.) 

Q. (By Mr. Smith): Mr. Dufford, were there 
several negotiation meetings? A. Yes. 

Q. Bearing these meetings in mind, will you 
specify at which meetings was there discussion of 
bonus and sick leave? 

A. It’s more difficult for me to fix meetings one, 
two, three, and four, and what seems to have tran- 
spired than it has been for the rest of the people. 
I know that during the course of the negotiations, 
we discussed these and many other items at length. 
Considerable discussion was had relative to bonus. 
It is my recollection that sick leave received strictly 
a secondary position [244] as far as being.an issue. 
And, of course, as these meetings progressed, final 
conclusions as to a contract were drawn toward the 
latter sessions. 

Q. During these negotiations, did you have con- 
versations, and what was the nature of these con- 
versations, concerning bonus and sick leave and the 
disposition of bonus and sick leave? 

A. Well, the disposition was that a contract was 
drawn and signed by both parties, in which refer- 
ence or provision relative to bonus and sick leave 
were omitted. 

@. Can you recollect, during these negotiations, 
did you make any definite statements? Can you 
remember the wording of any particular statements 
that you made relative to bonus and sick leave? 

A. J can remember the substance of the dis- 
cussions. 
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Q@. Would you state those, the substances of 
those discussions ? 

A. I stated the Company had no set policy 
regarding payment of bonus and that it was strictly 
a right of management to, always had been, to 
determine whether or not bonus would be paid; 
if paid, paid to whom and how; it was strictly a 
management proposition, and that, further, that 
we had never had any written agreement with any 
employee for the payment of a bonus. 

Q@. Were wage increases a proposal at these 
negotiations ? A. Mes: 

@. Arising out of these negotiations, did the em- 
ployees in the Unit receive wage increases? [245] 

Yes. 

@. Could you tel] us the amount or the average 
amount of these increases? 

A. Will it suffice to give examples? 

@. Examples, yes. A. We had 

Mr. Weil: May I see the documents to which 
the witness is referring? 

Trial Examiner: Are you trying to refresh your 
recollection here? 

The Witness: I just have some work sheets 
of my own. 

Trial Examiner: Don’t refer to anything unless 
counsel draws your attention to it. 

The Witness: All right. 

A. In the ease of—may I point out two ex- 
amples—in the case of the two witnesses who are 
employees of Intermountain Equipment, prior to 
negotiations each of them were receiving an hourly 
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wage rate of $1.24. After the contract was negoti- 
ated, the classification in which they were placed, 
bearing in mind that we had some new classifica- 
tions after that to fit Union terminology, these 
fellows were each increased to $1.50, which is a 
twenty-six-cent-per-hour increase. 

At that time, we had a varying schedule of hourly 
rates for the people who later became identified 
with this unit. At the time, I believe there were 
two employees who had a base rate of [246] $1.10, 
some who had a rate of $1.14, some who had a 
rate of $1.24. And those rates had been changed 
over a period of time to where we had several 
rates within what became the bargaining unit, prior 
to the contract. 

Trial Examiner: Did they get proportionate 
raises, then? 

The Witness: Yes. [ might explain in that con- 
tract which you observed there are two breaks in 
classification. I believe one has a five, and the other 
has four types of classifications. Everyone remain- 
ing in that unit was given increases commensurate 
with the finally-agreed wage increases. 

Q. (By Mr. Smith): Asa result of the negotia- 
tions in 1953 and the 1953 contract, did the em- 
ployees in the unit receive other benefits? Would 
you describe such other benefits as they might 
have received ? 

Trial Examiner: Just a minute. You mean, just 
what does the contract contain, is that vour ques- 
tion? 
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Mr. Smith: Well—— 

Trial Examiner: The contract, of course, would 
show what the benefits are. 

Q. (By Mr. Smith): Do you have any estimate 
from the standpoint of money value or the equiva- 
lent of wages what other benefits the employees 
in the unit might have received. as a result of these 
negotiations ? 

Trial Examiner: Do you understand the ques- 
tion? 

The Witness: I think so. [247] 

Trial Examiner: I understand what you mean 
is what was the monetary value of fringe benefits 
other than just wage increases. 

Mr. Smith: Yes. 

The Witness: Right. 

Trial Examiner: Which they received, which 
they were not receiving before. 

A. As I understand it, which—written into the 
contract, as specified, were stipulated cost items 
to the Company, which, of course, were not a part 
of any written agreement we had before because 
we had no written agreement. And these items 
included stipulated paid holidays, specified vacations, 
wage increases. Using the 40-hour week as a basis 
for computing the specified additional cost to the 
Company, the items that were then in the contract 
would show an increased cost over the old wage 
rate of amounts, per individual, in excess of $500 
per year. 
 Q. (By Mr. Smith): Were employees of Inter- 


| 
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mountain, other than those in the bargaining unit, 
guaranteed such fringe benefits as you have de- 
seribed ? A. No. 

Q. Does the 1953-54 contract contain provision 
for paid holidays? 

Trial Examiner: It’s in evidence. If you want 
to ask what the practice was before, that might be 
helpful as to whether or not paid holidays were 
given. 

Q. (By Mr. Smith): Were paid holidays previ- 
ously given employees [248] in the unit? 

A. It was purely an optional matter. They had 
been, some, at times. It was not by a pre-deter- 
mined setup or standard. 

Q. Prior to 1953, that contract, if a man worked 
on a holiday, what pay would he have received? 

A. Well, it would depend a good deal on the 
man, his qualification, whatever he was doing. 

@. Say, in the bargaining unit? 

A. We paid any of the individuals in our parts 
department at the rate of time and a half for over- 
time when we worked them overtime. 

Q. Did you pay them a day’s pay in addition? 

A. That I would have to check on. I am not 
familiar enough with that detail to be able to tell 
you right now. 

Q. Under the 1953 contract, if a man worked 
on a holiday, what would you pay him? 

A. I believe it calls for time and a half. That 


is in the exhibit, but we would follow the terms of 


the contract exactly. 
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Q. Would he receive payment for the paid holi- 
day in addition to the time and a half for working 
that day? 

A. Well, yes, I think so. That is covered by the 
contract, and I think that is true. 

Q. Employees outside the bargain unit, are they 
paid for working on holidays? 

A. Not necessarily. There is no obligation to do 
it. Many of [249] emplovees do work odd hours 
and on holidays, depending on work load, and they 
ave not always accorded additional compensation. 

Q. Did employees outside the bargain unit re- 
ceive proportionate wage increases with those inside 
the bargain unit during the years 1953 and 1954? 

A. There was no concerted practice in that re- 
spect. I assume that during that time there may 
have been occasional wage revisions outside the 
unit. However, there was nothing done as a result 
of the contract at that time. 

Trial Examiner: May I clarify that? 

I would like to know what you mean by there 


were wage revisions. Do you mean merit increases | 


or do you mean a general wage or a basic wage in- 
crease, Mr. Dufford? 

The Witness: Anything that would occur to em- 
ployees outside the unit would be a merit increase. 
What I mean—may I 

Trial Examiner: Go ahead and explain it. 

The Witness: I think what Mr. Smith asked me 
was, there, as a result of going into this bargain 
conference and arriving at a contract, did we turn 
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around and make blanket increases throughout the 
rest of the employees. We did not. 

Q. (By Mr. Smith): Mr. Dufford, are you 
familiar with the terms of the 1953-54 contract ? 

Pe Yes. 

Q. It is in evidence here at this time. At any 
time has any employee or any group of employees 
made a claim for wages under [250] that contract? 

A. No. 

Q. Has, at any time, the grievance machinery 
set out in Article XIT of the contract been utilized ? 

A. No. 

@. Have you ever had a request for the griev- 
ance machinery in Article XII to be utilized? 

oe No. 

Q. Have you ever received a written request for 
payment of wages under Article VI of the contract ? 

A. No. 

Mr. Weil: J assume my countinuing line of ob- 
jection to that line of testimony still stands? 

Trial Examiner: You may have a continuing 
objection, yes. 

Q. (By Mr. Smith): Mr. Dufford, did you enter 
into negotiations with the Union sometime in July, 


1954, for a 1954-55 contract ? mw Yes. 
Q@. Were bonuses and sick leave discussed at 
these negotiations ? A. Yes. 


Q. What disposition was made of bonus and 
sick leave at these negotiations? 
A. A sick leave clause is incorporated in our 
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1954 contract, but there is nothing pertaining to 
bonus in there. 

Q. Can you recall any conversations regarding 
bonus during these negotiations? [251] 

A. J can recall many conversations. They were 
similar to the ones we had in 1953. 

Q. Will you state the substance of such con- 
versations ? 

A. The substance was that we still considered 
the payment of bonuses, the matter of the payment 
of bonuses and the other factors pertaining to 
bonuses to be matters of management judgment and 


consideration. 
’ ¥* & S 


Cross-Examination 
By Mr. Weil: 


Q. You have testified that rates of pay [252] 
prior to the 1953 agreement ranged from $1.10 to 
$1.24. Is that the complete range? 

A. I think not. I would have to consult the 
record to be able to tell you the complete range 
and all the rates. I know that those rates were 
incorporated in there. 

Q. Do you know whether the majority of the 
rates were within those limits? 

A. To the best of my knowledge, they were. 

Q. Do you know whether there were any rates 
over $1.24? 

A. I don’t know that positively right now, no. 
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Q. And do you know whether there were any 
under $1.10? 

A. Iam virtually certain there were none under 
$1.10. 

Q. So there might have been some over $1.24, is 
that correct? 

A. It’s possible because—I could give you that 
answer if you want me to consult the record. 

@. You state that you estimate the money value 
of the fringe benefits in the contract, or the other 
benefits, at $500 per annum, is that correct? 

A. J said in excess of $500. 

@. Can you break that down? 

A. Well, | would have to pick an example. As- 
suming that an employee was paid $1.24, and as- 
suming that his new rate is $1.50, on a 40-hour 
week basis, 40 times $1.24 is—whatever it 1s. 

Mr. Neilson: $49.60. 

A. Forty times $1.50 is sixty or a difference of 
$10.40, and [253] over 52 weeks in the year, that 
gives you obviously over $500. 

Q. (By Mr. Weil): Were there any other bene- 
fits that cost the Company anything? 

A. Every item is something that is stipulated 
that must be paid, and as written in the contract, 
part of the cost item, therefore, paid holidays are a 
eost item; vacations are a cost item. 

Q. But did any of these other benefits result in 
an increased cost to the employer? 

A. That I don’t know. They are, however, stipu- 
lated as things we must pay. 
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Q. Nevertheless, the question is whether they 
resulted in an increased cost, and your answer is 
you don’t know? A. That is right. 

Q. And, as far as you know, the only increased 
cost of the employer that you know is that of wages, 
is that so? 

A. I don’t think that is true. They are potential 
items of cost whether or not in practice, which are 
not; they are stipulated items below which you 
can’t go. In the absence of an agreement, we have 
a two-way street. This is a one-way street in this 
one, and those items of cost, whether or not they 
would result in additional cost in a given year, they 
are positively items of cost in that way. 

Q. Yes, I know, but we are not talking about 
potentials. We are talking about actualities. 

A. Maybe you and I are talking about different 
things. [254] 

Q. This could be. Now, let’s talk about what I 
am talking about, actual costs. As far as you know, 
were there any other increased costs than the in- 
ereased cost of wages for the people in the unit? 

A. J don’t know. 

Q. Prior to the execution of the 1953 contract, 
did your employees receive, or did your employees 
work on all the holidays? A. Well 

Q. Let me break that down. Did they work on 
Christmas? 

A. No, I don’t think so. Maybe some of them 
did; I don’t think so. It isn’t customary to work 
on Christmas. 
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@. Was it customary for your employees to 
work on New Year’s Day? 

A. That was—most offices are closed on New 
Year’s Day, so ours was closed, also. 

@. Is it customary for your employees to work 
on the Fourth of July? A. No, absolutely not. 

Q. Labor Day? 

A. Any holiday, any employee may have had 
work to do and may have done it. 

@. But was it customary? 

A. What we are talking about is places of busi- 
ness are generally considered closed on legal holi- 
days. 

Q. I am referring to your place of [255] 
business. 

A. Our place of business was closed. That does 
not mean that employees could not work and didn’t 
work on some holidays. 

@. Yes, I understand, but I am referring to the 
eustom. It was customary, your place of business 
was closed on those holidays, is that correct? 

A. Certainly, if it is a legal holiday. 

Q. How about Memorial Day, was your place 
of business closed on that day, also? 

A. Itisa legal holiday. Our business was closed. 

Q. And Thanksgiving Day, also? 

A. It was a legal holiday: our business was 
closed then. 

@. When employees worked, prior to 1953, on 
those holidays, were they paid just straight time? 

A. That would depend on the employee and 
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what classification or which group of employees 
worked. Some of them undoubtedly worked on 
holidays and received no additional compensation. 
Others were paid when they worked under such 
conditions. 

@. The employees who worked, the employees 
who are presently in the unit, prior to 1953, if they 
had been asked to work prior to 1953 on a holiday, 
if vou had an order to get out or get in, would you 
have paid them straight time? 

A. Possibly we would have paid them time and 
a half. We paid them time and a half for overtime. 

@. Prior to the execution of the 1953 contract, 
did any of your employees receive any [256] 
vacations ? A. Yes. 

@. Was there a Company policy regarding vaca- 
tions ? 

A. There wasn’t any specified, set policy. We 
operated in that as we did most other things, in a 
very loose manner. 

Q. Then, I assume, that there was a custom, is 
that so? 

A. I find it hard to stick to our terminology 
‘‘eustom.’’ We tried to be as lenient as we could 
with employees, and when conditions permitted, we — 
tried to let them have some time off. There have 
been times when it was impossible to get a vacation 
scheduled when we were busy enough to need all | 
hands on deck. 

Q. Ordinarily, aside from times which were, 
during which you were excessively busy, could an 
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employee consider that he would get a vacation each 
year? 

A. That was a matter handled, as some other 
matters, principally, between the employees in- 
dividually and the supervisor of the department. 


* * * 


Tria] Examiner: I think what the question calls 
for, Mr. Dufford, is on the basis of probabilities. 
Would an employee [257] be justified in expecting 
that he might get a vacation each year? 

A. He could ask his supervisor for one and, 
because of that, if he had some time off before and 
took it up with his supervisor and the time and 
conditions would permit, he would probably be 
given consideration again. He would probably get 
it again. 

Q. (By Mr. Weil): Would the employee be 
able to expect that he would get a vacation ? 

A. Well, what the employee expected or not, 
= 

Q. Did the employee get a vacation when he 
asked for it each year, the usual employee, the aver- 
age employee? A. I would say generally so. 

@. Generally he did? ae Yes. 

Q. How much of a vacation? 

A. Those have varied. 

| Q. Yes, I know. But how much of a vacation 
‘would the average employee expect to get, a year? 
Apparently some employees didn’t get any. Appai- 
ently there may have been employees who got more. 


| 
| 
) 
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But I assume the usual employee got a usual vaca- 
tion, isn’t that so? A. J don’t think so. 

@. You don’t think so? A. No. 

Q. Did you hear either Mr. Buntin or Mr. Stew- 
art testify that he received a week’s vacation each 
year? 7258] . . 

* * * 

A. JI don’t remember the exact testimony. I re- 
member that both boys testified as to things they 
had received in the past prior to the Union con- 
tract, and certainly I am famihar with the fact that 
they have had some vacation time. 

Q. (By Mr. Weil): It’s true, isn’t it, that 
barring extraordinary circumstances, your em- 
plovees have received a week’s vacation each year? 


* Be * 


A. What I said, the fellows down there were 
in the habit of asking for time off to go hunting 
for two or three days or to do something else, and 
those times, if such permission was granted, [259] 
eould vary considerably. 

Trial Examiner: Would that not have been in 
addition to a summer vacation or were they always 
eiven time off for short periods throughout the 
year? 

The Witness: That was handled between the 
men and their supervisors, but it was definitely my 
understanding that quite frequently they might ask 
for a day or two off for one reason or another, and, 
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additionally, they would ask for vacations. They 
didn’t ask me every time this occurred. 

Trial Examiner: If I may interrupt just a min- 
ute. Talking about time off—I asume I am grounded 
in that assumption—you are talking about compen- 
sated time off, are you? In other words, a paid 
vacation ? 


(The witness nods his head affirmatively.) 


Trial Examiner: I was just wondering whether 
time off was paid; it if was a paid vacation or 
whether it was just time off to go hunting. 

The Witness: I think for the most part they 
were paid for time off although I wouldn’t be sur- 
prised to find that they were not paid for all their 
time off. I don’t know. I don’t know that. 

Tria] Examiner: Insofar as they got a vacation 
in the warm period, or a summer period, they were 
paid, then? 

The Witness: That is right. 

@. (By Mr. Weil): You still haven’t answered 
my question. I [260] will rephrase it. Is it or is 
it not true that customarily, barring abnormal cir- 
cumstances, an employee received a week’s paid 
vacation each year, the usual employee ? 

Trial Examiner: In the unit? 

Q. (By Mr. Weil): In the unit. All the em- 
ployees, as a matter of fact. 

A. I don’t know that positively. 

Q. You don’t know? 

A. There are many things that I look up when 
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I have to have occasion to find them, that I prob- 
ably rely on; on things other than my memory. 

@. You don’t know that your employees got a 
week’s vacation ? 

A. I know that it was customary that most of 
them got a vacation. 

Q. You don’t know the length of that vacation? 

A. Not specifically. 

Q. You don’t know the customary length of that 
vacation ? 

+ ¥ ¥ 

A. The length has varied. 

Q. (By Mi. Weil): Was there a customary 
length? By that I mean, did most of your em- 
ployees receive a vacation of a certain length? 

A. Of varying lengths. I can’t lump them all 
into one [261] category. I don’t know how to do 
that. 

Q. On those employees who were presently in 
the unit, those employees whose classifications are 
presently in the unit, did those employees cus- 
tomarily receive a vacation of definite length? 
Customarily, not invariably, but customarily, that is. 

A. Well, customarily they received a vacation, 
and I assume that it was approximately the same 
length for each one of them. 

Q. Can you tell me what that approximate length 
was? 

A. I have already tried to answer that as well 
as I know. 

Q. Will you answer it now? 
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A. That it could vary from 
Q. I know it could, but did it? 
A. From a few days 
Q. But did it? A. That I don’t know. 
Trial Examiner: May I ask one question here? 
Mr. Weil: Certainly. 

Trial Examiner: Excluding office workers, was 
it the practice to treat all of the other employees 
approximately on the same basis so far as vacations 
were concerned ? 

The Witness: Well, you would have to exclude 
a lot of people in there, salesmen and various other 
categories, too, other than office workers. I am 
saying people in the same category will be treated 
in the same way, working on adjacent jobs or in 
the same department, they would undoubtedly be 
treated in [262] a similar fashion because each of 
them operated under one supervisor. 

Trial Examiner: And employees in the shop, 
would they have been given approximately the same 
treatment, so far as vacations are concerned, as 
people in the tool room? 

The Witness: Well, I assume they would. That, 
again, is a matter of supervisory decision. 

Trial Examiner: I would like to ask one more 
question, also. 

Had anyone given the supervisors or the depart- 
ment heads any statement of Company policy with 
respect to how much paid vacation thev could give 
to the employees? 


250 Intermountain Equipment Company vs. 


(Testimony of Philip A. Dufford.) 

The Witness: I didn’t. I don’t think anyone 
else did. 

Trial Examiner: They could give a month’s 
vacation, then, if they saw fit? 

The Witness: If they felt a justification for it, 
I suppose they could. At least there was nothing 
contrary to it. It would be highly unusual, I sup- 
pose. 

Q. (By Mr. Weil): Would it be necessary or 
was it, I should say, necessary prior to the signing 
of the 1953 contract for the supervisors to check 
with you before granting a request for a vacation? 

A. My only stipulations with supervisors was 
that if they were going to have people in their de- 
partment off for any reason at all, that they would 
try to chart the work load so that the work [263] 
would go on. And to that extent, when any plans 
were made, I was apprised of them. 

Q. Then you were actually apprised of each 
vacation that was granted, is that so? 

A. I probably was; probably so. If I wanted to 
refer to any arrangements of that kind. Usually 
I didn’t pay much attention to them, relying on the 
supervisors to handle such things. 

Q. Prior to the 1953 contract, was overtime com- 
pensated by any more than ordinary time? 

A. Qh, yes. . 

Q. On what basis? 

A. Time anda half. We were governed by other 
wage regulations, I believe, Wage and Hour Laws 
and Regulations. 


| 
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Q. After the 1953 contract was signed, did your 
other employees—this is using ‘‘your employees”’ 
under the terms of the Act, of course—than those 
in the unit receive any raises in pay? 

A. There are always changes in schedule in any 
place where you are trying to run a busimess, and 
certainly from time to time, there are changes in 
pay rates, but I don’t know specifically of any right 
at that time. I am sure there have been changes 
during the year 1954, °53-’54. 

Q. Was there any blanket-paid increase? 

A. Not that J am familiar with. For the rest 
of the employees you mean, outside the unit? 

Q. Yes. [264] A. No. 

Q. Mr. Dufford, during the negotiations, there 
has been considerable testimony from you and from 
other witnesses as to the position of the Company 
in its willingness to bargain about anything at any 
time. Has this always been the case? 

A. ‘To the best of my knowledge. 


* * * 


Q. (By Mr. Weil): Prior to the signing of the 
1953 contract, is it true that most of the employees 
worked on the basis of a 47-hour week ? 

*% % a8 

A. That is true, I think, generally speaking. 

Q. (By Mr. Weil): Since the 1953 contract 
was signed, is it [265] true that most of the em- 
ployees work a 40-hour week ? A. Correct. 
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Trial Examiner: You mean in the unit or in and 
out? 

Mr. Weil: I meant in the unit. 

Trial Examiner: Did you so understand it? 

The Witness: I didn’t understand that, but it’s 
clarified. 

Q. (By Mr. Weil): Let’s clarify it further by 
saying the employees outside the unit, were they cut 
to 40 hours, too? 

A. There was no stipulated cut in their time. 
The unit was on a 40-hour basis, and certainly the 
employees had no restrictions on hours—I mean, 
because they come down and work whenever they 
have work to do. 

Q. I am afraid I don’t quite understand your 
answer. Is it customary now that most of the em- 
ployees outside of the unit work 40 hours or more? 

A. Outside of the unit we have many employees 
who work, who put in over 50 hours a week. We 
have no—talking about the people in the unit, we 
are on a 40-hour basis as a base week. Actually, we 
were always on a base 40-hour week although we 
had been working some hours of overtime. 

Q. Do I understand—— 

Trial Examiner: I just wanted to get that 
straight. 

Do you mean that the seven hours above forty 
always has been overtime? 

The Witness: That is right. [266] 

Trial Examiner: It was merely that previously 
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they used to work seven hours on Saturday whereas 
now they only work through Friday? 

The Witness: No, that wasn’t quite correct. If 
I may explain that—— 

Trial Examiner: I wish you would, yes. 

The Witness: Well, we had a work week set up 
wherein, I believe, that there were four hours, it 
was three or four hours on Saturday and a half- 
hour every day because of keeping open a little 
longer, and 

Trial Examiner: It was an eight and a half hour 
day, Monday to Friday? 

The Witness: Yes. I am just trying to figure 
out how it came to seven, but I think that’s it. 1 
think it was a half-hour every day, every week day, 
and then Saturday morning. 

Q. (By Mr. Neilson): It would actually be 47 
and a half hours? 

A. For individuals, it may have varied more 
than that. That is correct. If somebody worked a 
half-hour under or a half-hour over, it was just as 
he said, the general period of the work week would 


amount to 47 hours every week, and we paid seven 
hours overtime. 
Q. (By Mr. Weil): Is the general work period 
now for all employees about the same? 
A. Not for all employees. 
Q. Is there a difference between those in the 
unit and those [267] out of the unit? 
ij A. Those in the unit are on—that’s a hard one 
there. Many people, there are many people outside 


| 
| 
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the unit who may work more or less than 40 hours. 
Those in the unit, generally speaking, now, work a 
40-hour week. Many of the other employees work 
a 40-hour week, also. 

Q. What determines the amount of work a week, 
the amount of the work load, or the hours of the 
shop? 

A. Generally speaking, we have many jobs, quite 
a few outside the unit, that are not routine jobs. 

Q@. I assume by that that you mean that some 
people have nonrouting jobs that fluctuate so that 
they work more and less, is that it? 

A. It could be. 

Q. But is it? A. Yes, it is. 

@. Would you say that most of the employees 
outside the unit work over 40 hours a week? 

A. JI wouldn’t say that. 

Q. I know, but could you? Would it be true 
if you did? A. JI don’t know. 

Mr. Weil: That is all. 

Q. (By Mr. Neilson): You paid bonuses to 
substantially all your employees in 50, 751, and 752? 

A. Yes. [268] 

Q. Did you pay bonuses to substantially all your 
employees except those in the bargain unit in 1953? 

A. Isn’t that already in the testimony ? 

Q. I want a yes or no answer. A. Yes. 

Q. Now, when did you decrease the number of 
hours for employees in the unit from 47 and a half 
hours to 40? 
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A. I don’t know the exact date. It was sometime 
approximately a year ago. 

Q. Was it near the time of the signing of the 


703 contract? A. It was sometime after that. 
Q. Was it—by “‘sometime,”’ could you give us an 
approximation of the time? A. I don’t know. 


@. Would it be a month, two months? 
A. I don’t know. 
# ae % 

Q. (By Mr. Neilson): Was it approximately the 
time that the time clock was installed ? 

A. That I don’t know, although I would assume 
that it would be. [269] 

Q. And do you have any recollection as to when 
the time clock, as a matter of comparison, was in- 
stalled ? 

A. No. It wasn’t—I couldn’t tell you the exaet 
date. 

Q. Now, you testified that there was approxi- 
mately a $500 per employee per vear increase by the 
- signing of the new contract. Is that right? 

A. I didn’t say that. 
Q. What did you say? 
A. I said that based on the 40-hour week, the 
difference in pay amounted to that amount. 
Q. And that was using the comparison of $1.24 
to $1.50, is that correct? A. Correct. 
Q. Actually, in cost to the Company, was there 
any increase in cost per employee by the granting of 
_ this increase from $1.24 to $1.50 under this contract ? 
} <A. I don’t know. 
| 
j 
4 
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Q. You don’t know? 

A. My figures will disclose that. 

Q. All right, then, let’s take the figures. These 
employees were dropped from 47 and a half to 40 
hours, were they not? A. No. 

Q. Weren’t their hours cut from 47 and a half 
to 40? | 

A. I don’t think that was 47 and a half anyhow. 
First I started out with 47. I don’t know where the 
47 and a half came [270] from. 

Q. Iwas using your own computation. 

A. I didn’t say 47 and a half. 

Q. You said they worked half an hour each day, 
five days of the week, four hours on 

Trial Examiner: That would be six and a half 
hours. 

A. You aren’t going to get me mixed up on 
these things. I didn’t sit there and count the hours. 
I said 47 was about right. 

Q. All right. Let’s use your figure 47, then. They 
were cut from 47 hours to 40, were they not? 


A. They weren’t cut. We went on a 40-hour 


week. 

Q. What else were they if they weren’t cut? 
They didn’t work 47 hours, did they ? 

A. They received more money for their hours. 

Q. They were cut from 47 to 40 hours per week, 
were they not? 


A. They were not cut. We went on a 40-hour — 


week. 
Q. Answer my question yes or no. 


Ee oe 
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Trial Examiner: Just a minute, now. There is a 
difference in terminology. Let’s see if I understand 
the question. Are you asking whether or not the 
standard work week was reduced from 47 to 40? 

Mr. Nielson: That is exactly what I am asking. 

mw Phatis right. 

Q. (By Mr. Nielson): Cut? 

A. Not eut, but the work week was reduced. [271] 

Q. What’s the difference—cut, it’s a squabble 
over terminology. Prior to signing this contract, 
these employees were paid time and a half for over- 
time, were they not? A. Yes. 

Q. Time and a half for each hour worked over- 
time at $1.24 per hour would be how much? Or let 
me ask it this way 


A. If you want me to figure it out—— 

Q. Would it be correct, it’s $1.86? 

Trial Examiner: $1.86, yes. 

A. Whatever it amounted to. 

Q. Would those employees in overtime that week 
earn approximately $13 per week overtime ? 

A. If that is the way it figured out. 

Q. And in 26 weeks—or let me ask it this way, 
I think you have testified that there would be, at 40 
hours per week, 40 hours a week at $1.24 would be 
$49.60? 

A. If that is the correct figure; that is a matter 
of multiplication. 

Trial Examiner: The witness isn’t required to 
do that. 

Mr. Nielson: He testified to that before. 
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The Witness: If it’s a matter of multiplica- 
tion 

Q. (By Mr. Nielson): Actually, weren’t these 
employees on a cost-basis, take-home pay being re- 
duced in wages by the loss of the overtime? 

A. This matter of wages was discussed in col- 
lective bargaining [272] 

Q@. Answer my question. 

Trial Examiner: It seems to me that is calling 
for a conclusion. In other words, it’s something that 


T could figure out for myself on a comparative basis 
from the figures I have. 

Mr. Smith: There are certainly different bases 
from which to figure that out. 

Trial Examiner: Yes. If I understand counsel’s 
position, it is that employees now on a 40-hour week, 
eet no more and might get less than they formerly 
got on a 47-hour week. 

Mr. Nielson: That is correct. 

Trial Examiner: I ean figure that out. 

Mr. Nielson: It’s a computation. 

Q. (By Mr. Nielson): And that decrease in the 
hours went into effect shortly after the contract was 
signed ? A. Yes. 

Q. On vacations you testified several times that 
there was no set policy. Was there any limitation 
established by the Company as to what an employee 
could receive as a vacation In a given year? 

A. No. 

Q. Then, it was more or less a loose arrangement 
between the employee and his supervisor? 
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A. Correct. 

Q. Was there any limitation on the amount of 
time that the employee worked there before he 
could qualify for any given period [273] or any 
standard such as that? 

A. I think that there was a general understand- 
ing that a year’s time constituted 

Q. The minimum time? 

A. Yes, I would say so. That is a little bit a mute 
question, but I think that is generally true. 

Q. Well, let me ask you this, would you gener- 
ally have a policy of—this is a little bit hypothetical 
—of employee ‘‘A’’ working there one year, he 
would be entitled to, say, a week’s vacation; after 
three years, two weeks; fifteen years, three weeks, 
or would you have any standard such as that? 

A. No. 

Q. In other words, your vacation, then, was 
pretty much wide open and broad prior to the time 
of the signing of the contract? 

A. It was a very loose arrangement, yes. 

@. Would this be a correct statement in refer- 
ence to bonuses, that you paid substantially all your 
employees a bonus for several years prior to 
1950? [274] 


x & % 


A. How far back do we go on this question? 

Q. (By Mr. Nielson): For several years, prior 
to 1950. A. We have in some years 

Q. (Interrupting): Can you answer the ques- 
tion ‘‘yes’’ or ‘‘no,’’ may I ask you that? 


260 Intermountain Equipment Company vs. 


(Testimony of Philip A. Dufford.) 

A. I would have to go back into the records to 
find out. 

Mr. Smith: J renew my objection to the addi- 
tional questions inasmuch as counsel has stipulated 
to the year 1950, ’51, and ’52. 

Trial Examiner: Yes? 

Mr. Smith: Inasmuch as there is no allegation 
in the complaint, going back and covering these 
years, and inasmuch as there has been no testimony 
covering these years, you have had your opportunity 
with Mr. Dufford as an adverse witness. 

Trial Examiner: Your objection is that this isn’t 
proper recross-examination ? 

Mr. Nielson: I can see that it is proper recross- 
examination. He testified concerning bonuses. 

Trial Examiner: Not during that period. 

Mr. Smith: During the years, 750, ’51, and 
52. [275] 

Mr. Nielson: He testified as to bonuses being 
paid for a period of years. 

Mr. Smith: 750, 751, and a 52. 

Trial Examiner: I think you are talking about 
the stipulation, that is, that bonuses were paid for — 
several years without regard to particular years. 
Was it your purpose now just to determine what 
was meant by ‘‘several’’? 

Mr. Nielson: ‘To find out if it was a continuing 
poliey. 

Trial Examiner: Insofar as the witness is able 
to say from his own knowledge, I will permit him to 
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answer as to whether or not the practice antedated 
1950. 

A. I think it antedated 1950, but I can’t tell you 
how far. 

Q. (By Mr. Nielson): Would it be an incorrect 
statement to say for a period of several years or a 
hmited few years or—would there be any generality 
that you could use? 

A. I would rather not make a generality when 
you ask a question like that. I could find out. 

Q. But it did antedate 1950? 

A. It antedated 1950. 

@. But you say that the other employees of the 
Company, outside of the unit, did or did not receive 
a blanket increase at the time of signing the 1953 


contract? A. Yes, I would say they did not. 
Q. They did not? A. That is right. [276] 
¥ aS ¥ 


‘Trial Examiner: If you feel there is something 
material, mention it to me, and I will decide whether 
or not it should go in the record. 

The Witness: Well, what I think is not in the 
record, that I believe should be in the record, is 
that—it’s in our answer to the complaint, however— 
that I most vigorously deny the existence of any 
oral agreement. Isn’t that something like: what you 
were saying isn’t in here? 

Trial Examiner: Something, yes, but the point 
is, whether or not there is an oral agreement, that 
depends not merely on a person’s own state of mind, 
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but also upon what the several parties in that ne- 
gotiating meeting may have said whether they in- 
tended to say it or not. And it’s for that reason that 
I want to find out just what was said. 

Now, specifically, I believe, you were quoted as 
making the statement that if bonuses were paid to 
any employees, they would be paid to all. Do you re- 
eall having made such a statement as that? 

The Witness: I did not make such a state- 
ment. [278] 

Mr. Nielson: May we have a continuing objec- 
tion to the entire line of questioning ? 

Trial Examiner: Yes, you may. 

I wanted to find out whether or not some state- 
ment was made, [279] Mr. Dufford, in one of those 
negotiating meetings which you think might have 
given the witnesses for the General Counsel the idea 
that such an understanding was made. 


* ¥ * 


Trial Examiner: I am asking you whether any 
statement was made, if not in the words which I 
previously stated, in some other terminology which 
related to that general substance. Do you see what I 
mean ? 

Mr. Nielson: I have no objection to the re- 
phrased question. 

The Witness: Well, I think I do. I could recall 
the substance of the conversation. I couldn’t repeat 
it word for word. 
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Trial Examiner: I would like to have you give 
the substance. 

The Witness: I don’t believe that at any time 
during our negotiations did I say anything which 
could be misconstrued to that extent. Had I been 
willing to make such a statement I would have been 
willing to put it in writing or make such an agree- 
ment. 

Trial Examiner: Well, the point is that you 
wanted to keep bonuses within the management 
prerogative ? 

The Witness: That was. I had no choice. That 
is the way that we do it. 

Trial Examiner: You have also been quoted, I 
believe, as [280] saying that you did not intend any 
discrimination against the Union employees or 
words to that general effect. 

The Witness: That is right. 

Trial Examiner: How did that come into the 
conversation ? 

The Witness: I don’t recall the use of the termi- 
nology ‘‘discrimination”’ in there in our discussion 
at all on that subject. 

Trial Examiner: You mean on the subject of 
bonuses ? 

The Witness: That is right. 

Trial Examiner: Do you think it came in some- 
where else? 

The Witness: I think that probably the word at 
some time during our negotiations was discussed, 
but as applied to that particular thing, I certainly 
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don’t recall its ever having been gone into during 
the discussion. 

Trial Examiner: That is the expression of dis- 
crimination ? 

The Witness: Discrimination, yes. In other 
words, I may be getting far afield as a witness, but 
it was testified that the conversation leading up to 
negotiations which resulted in the contract, that Mr. 
Baldwin said, ‘‘Well, if you paid somebody a bonus 
and don’t pay us a bonus, we will consider it dis- 
erimination’’ or words to that effect. I don’t think 
there was any conversations of that kind in our ne- 
gotiations. 

Trial Examiner: Read the third question and an- 
swer back. 


(Question read.) 


Trial Examiner: Referring to the question and 
answer I just [281] read, I am not sure that you 
meant that is right that such testimony was given or 
that is right that you said it. Now, can you clarify 
that? 

The Witness: There was no intended discrimina- 
tion. 

Trial Examiner: But you don’t recall having 
said it? 

The Witness: Having said that there wasn’t? 

Trial Examiner: ‘That there would be none? 

The Witness: Well, I guess I will have to go- 
clear back now, again, because I am a little lost 
there. There was never any intent to discriminate. — 


; 
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Trial Examiner: J am talking about expressed 
words used in negotiating meetings. When you told 
me in response to my question there, ‘‘That is 
right,’’ did you mean 

The Witness (Interrupting): I think what you 
asked me was—lI had better have you repeat that 
question so I will know what you asked me. 

Trial Examiner: Read it again. 


(Question reread. ) 


The Witness: Yes, I said that, I think. 

Trial Examiner: That is right, you did say it? 

The Witness: Possibly not those words, but that 
meaning. 

Trial Examiner: All right, then, if you did say 
it, do you recall at what stage of the negotiations 
you said it? 

The Witness: It could be all through them, at 
any stage. 

Trial Examiner: You don’t recall specific con- 
versations, [282] then, in the negotiating meetings, 
where you actually ineluded that? 

The Witness: No, I don’t recall any specific 
stage. There was a good deal of conversation during 
all this negotiating. 

* % ¥% 

Q. (By Mr. Nielson): You said you did not in- 
tend to discriminate, or didn’t intend any discrimi- 
nation, against the employees. Now, are you saying 
that you said that in the conversation or that was 
your statement of mind? 
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A. I cannot remember exact conversations back 
that far. I know that 

Q. (Interrupting): Now, coming back to this 
again, when you say you did not intend to dis- 
eriminate against these employees [283] because of 
their having joined the Union, I assume. Are you 
saying that was what was said in the negotiations or 
was that vonr state of mind? 

A. You ean eall ita state of mind if you want to. 
I know that on several occasions I was asked ques- 
tions that purported to inquire into that, and I an- 
swered that there was no discrimination intended. 

Q. Then, vou would say that actually it would be 
both? You made the statement in negotiations, and 
it also was a state of mind that you did not intend 
to discriminate against the employees? Would that. 
be a correct statement? 

A. I think that would be a correct statement. — 
_— 

Mr. Nielson (Interrupting): That is all I have. 

Mr. Weil: I think my memory serves me ecor- 
rectly, but I think I had better ask the witness, if 
I may. 

Q. (By Mr. Weil): What exactly did you say 
about bonuses, if you recall? 

A. That we had no set policy regarding bonuses, 
that it was strictly the prerogative of management, 
that we had always handled it that way, and that we 
had no written bonus arrangement with any em- 
ployee, and had never had such an arrangement. 
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Q. Is that all that you said about bonuses cr is 
that all you can recall? 

A. I suppose it was all I said. It’s specifically 
the essence of what I said. You can’t talk for four 
or five days on these [284] subjects without many, 
many words. I don’t recall all the words that anyone 
used. 

Mr. Weil: That is all. 

Trial Examiner: I have one other question, and 
I don’t know whether this will be subject to your 
continuing objection or not, Mr. Nielson. 

Who was the person or persons who decided who 
should receive bonuses and how much ? 

The Witness: Well, that—do you want me to ex- 
plain some of the mechanics of that sort of thing? 

Trial Examiner: Yes, if vou will. 

The Witness: Ordinarily, we would ask first 

Trial Examiner: Who is we? 

The Witness: Well, I would, would ask the su- 
pervisors of the department, who was closer to their 
own men, to his own men, to give me his impression 
of the work and ability and the attitude and so forth 
of his employees. And after that time, I had opin- 
ions on the matter, I discussed the matter with each 
one of the supervisors, and then I usually—well, or 
always, I would say—consulted with Mr. Swenson, 
who was president of our Company, for his agree- 


ment or approval of any agreement that J might 
make, or any recommendations that I might make. 
There were several places along the line where this 
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could be changed by an agreement between two or 
three parties. 

Trial Examiner: Well, whose decision was it in 
1953, not [285] to give bonuses to those in the unit? 

The Witness: Not to? I would say that was a 
decision arrived at between Mr. Swenson and my- 
self. We wanted to live up to our contract. We 
didn’t want to violate the contract in any wav. 

Trial Examiner: Well, when was the decision 
made? 

The Witness: Well, probably sometime during 
the month of December. We may, at that same time 
of making decisions, we may have made it, which 
could be made regarding any employee, toward the 
end of the year. That is about as close as I can nail 
that. 

% ay or 

Trial Examiner: From your answer, I think 
probably the question I had in mind has been in- 
ferentially answered. However, I will ask it specifi- 
cally. Why were the employees in the unit not in- 
eluded in the bonuses that were given in 1953? 

‘he Witness: Because we had a contract of em- 
ployment with those people by which we guaranteed 
and had to live by the contract, which bound us to 
certain terms with those people, such specific bind- 
ing agreement not existing with the other people, 
and by the terms of which contract, we could ineur 
considerable expense. Also due to the fact that there 
was a possibility that payment of a bonus could, 
under certain sets of circumstances [286] become a 
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violation of our contract or a violation of the—wait 
just a minute—that unfair labor charges could be 
filed against us for conceivably could be filed for 
payment of a bonus. 

Trial Examiner: You mean without taking it up 
with the Union first? 

The Witness: That is true. There were many 
things there that [287] 


*% ey * 


ALVIN M. STEWART 
a witness called by and on behalf of the Union, hay- 
ing been previously sworn, was examined and testi- 
fied further as follows: 


Direct Examination 
By My. Nielson: 


Q. You are the same Stewart who has been pre- 

viously sworn and testified in this matter? 

A. Yes, sir. 

@. You are an employee of Intermountain 

Kquipment Company, are you not? 

A. Yes, sir. 

Q. Who is your supervisor there? 

A. Mr. Jess Kight. 

@. And I think testimony has been elicited here- 
'tofore that he is manager or supervisor of the parts 
| department? A. Parts manager. 

Q. During that time that you have been em- 
'ploved there, has Mr. Kight been in that same posi- 
tion? A. Yes. 

| Q. Do you recall an instance of a meeting of the 


| 
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employees of [290] the parts department, wherein 
Mr. Kight addressed them ? 

A. Yes. We had several meetings, parts depart- 
ment meetings. 

*¥ + * 

Q. (By Mr. Nielson): I .asked you if you re- 
called a meeting in which Mr. Kight addressed the 
employees with reference to unionization of the em- 
ployees? A. Yes, there was a meeting. 

Q. Do you remember when it was? 

A. Well, sir, the exact date, I can’t. It was just 
shortly after T was employed. I would say the 
month of February or March of ’52. It was just a 
month and a half to two months after I was em- 
ployed. [291] 

Q. Do you vemember who was there or—let me 
ask you this way. Do you remember how many em- 
ployees were there, of the parts department? 

A. Well, at the time of the meeting, all parts de- 
partment employees who was working there that 
day was at the meeting. 

Q. Was that held on the company’s premises, on 
company time ? 

A. Yes, in the parts department offices. 

Q. Do you remember what Mr. Kight said, or the 
substanee of what Mr. Kight said in reference to 
sick leave, bonuses, and other privileges that the 
employees had, in the event they should join the 
Union ? 

A. Well, the gist of it, if I understood his mean- 
ing, IT was a new employee and did not know too 
much about what the mecting was brought about 


; 


a 


National Labor Relations Board 271 


(Testimony of Alvin M. Stewart.) 

about, but the gist of the meeting was that he de- 
seribed to the employees what privileges would be 
taken away from them if they had entered into a 
contract with the Union. 

Q. Did he specifically mention what privileges 
would be denied them? 

A. Well, I remember one, that they would be 
denied the privilege of going uptown, which special 
privilege they enjoyed, to cash their checks and vari- 
ous things, such as doctor appointments, that there 
would be a time clock 


% * *% 


Received October 11, 1954. [292] 
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No. 15035 
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NATIONAL LABOR RELATIONS BOARD, 
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272 Intermountain Equipment Company vs. 


tions Board—Series 6, hereby certifies that the doc- 
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before said Board, entitled, ‘‘Intermountain Equip- 
ment Company and General Teamsters, Warehouse- 
men and Helpers Local Union 483,’ the same being 
known as Case No. 19-CA-948 before said Board, 
such transcript includes the pleadings and testimony 
and evidence upon which the order of the Board in 
said proceeding was entered, and includes also the 
findings and order of the Board. 


Fully enumerated, said documents attached hereto 
are as follows: 


(1) Stenographic transcript of testimony taken 
before Trial Examiner James R. Hemingway on 
September 28, 29, and October 1, 1954, together with 
exhibits introduced in evidence. 


(2) Copy of Trial Examiner’s Order Correcting 
Transcript of Testimony, dated December 6, 1954, 
together with affidavit of service and United States 
Post Office return receipts thereof. 


(3) Copy of Trial Examiner’s Intermediate Re- 
port and Recommended Order dated December 8, 
1954; Order transferring case to the Board, dated 
December 8, 1954, together with affidavit of service 
and United States Post Office return receipts 
thereof. 


(4) Petitioner’s! exceptions to Intermediate Re- 


1Respondent before the Board. 
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port and Recommended Order, dated January 7, 
1955. 

(5) Petitioner’s motion for order permitting 
oral argument, dated January 7, 1955 (Denied, see 
Board’s Decision and Order, dated December 16, 
1955). 


(6) Copy of Decision and Order issued by the 
National Labor Relations Board on December 16, 
1955, together with affidavit of service and United 
States Post Office return receipts thereof. 


(7) Petitioner’s motion for reconsideration and 
request for oral argument, dated January 16, 1956. 


(8) Copy of Board’s order denying motion for 
reconsideration and request for oral argument, 
dated January 26, 1956, together with affidavit of 
service and United States Post Office return receipts 
thereof. 


In Testimony Whereof, the Executive Secretary 
of the National Labor Relations Board, being there- 
unto duly authorized as aforesaid, has hereunto set 
his hand and affixed the seal of the National Labor 
Relations Board in the city of Washington, District 
of Columbia, this 23rd day of March, 1956. 


/s/ FRANK M. KLEILER, 
Executive Secretary. 


[Seal] NATIONAL LABOR 
RELATIONS BOARD. 
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[Endorsed]: No. 15035. United States Court of 
Appeals for the Ninth Circuit. Intermountain 
Equipment Company, Petitioner, vs. National Labor 
Relations Board, Respondent. Transcript of Record. 
Petition for Review and Petition for Enforcement 
of Order of the National Labor Relations Board. 


Filed March 29, 1956. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Cireuit. 
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PETITION FOR REVIEW OF DECISION AND 
ORDER OF THE NATIONAL LABOR RE- 
LATIONS BOARD 


To the Honorable, the Judges of the United States 
Court of Appeals for the Ninth Circuit: 


Comes now Intermountain Equipment Company, 
a corporation, and files its petition pursuant to the 
provisions of the Labor Management Relations Act 
of 1947, as amended, (Chapter 20, 61 Stat. 186 et. 
seq.; 29 U.S.C.A., § 141 et. seq. (1954 Pocket 
Part)), hereinafter referred to as the Act, for the 
review of the Decision and Order of the National 
Labor Relations Board entered in Washington, D. C., 
on the 16th day of December, 1955, in NLRB Case 
No. 19-CA-948, ordering and directing that peti- 
tioner cease and desist from certain alleged viola- 
_ tions of Section 8 (a) (1) and (8) of the Act, and 
respectfully represents to this Court as follows: 


I. 
Jurisdiction 


That petitioner is a corporation organized and 
existing under and by virtue of the laws of the state 
of Idaho, with its principal place of business being 
at Boise, Idaho. 


That respondent National Labor Relations Board, 
| hereinafter referred to as the Board, is an agency of 
the government of the United States of America, 


— 
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originally created pursuant to an act of Congress 
dated July 5, 1935, commonly known as the National 
Labor Relations Act (Chapter 372, 49 Stat. 451; 29 
U.S.C.A. § 153) and continued in existence under 
the Labor Management Relations Act of 1947, as 
amended (Chapter 20, 61 Stat. 189; 29 U.S.C.A., 
§ 153 (1954 Pocket Part)); that said Board has an 
office and a Regional Director located in Seattle, 
State of Washington, within the Ninth Circuit and 
within the jurisdiction of this Court; that all of the 
acts and conduct constituting the alleged unfair labor 
practices with which petitioner is charged occurred 
in the state of Idaho within the Ninth Circuit and 
within the jurisdiction of this Court; that accord- 
ingly this Court has jurisdiction to hear this peti- 
tion by virtue of Section 10 (f) of the Act (29 
U.S.C.A. § 160 (f), 1954 Pocket Part): 


ia 
Statement of Proceedings 


(a) Filing of charges: That the General Team- 
sters, Warehousemen and Helpers, Local 483, here- 
inafter referred to as the Union, on the 11th day of 
January, 1954, filed a Charge with the National 
Labor Relations Board at its Nineteenth Regional 
Office in Seattle. Washineton, and on March 8, 1954, 
filed an Amended Charge to the effect that your pe- 
titioner had engaged and was engaging in unfair 
labor practices, affecting commerce within the mean- 
ing of Section 8 (a) (1). (8) and (5) of the Ags 
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The charging party was General Teamsters, Ware- 
housemen and Helpers, Local Union 483. 


(b) Complaint and its contents: That thereafter 
on the 7th day of September, 1954, the Board is- 
sued its complaint against the petitioner in sub- 
stance alleging that the Intermountain Equipment 
Company, the petitioner herein, had engaged in and 
was engaging in unfair practices affecting commerce 
within the meaning of Section 8 (a) (1), (3) and 
(5) and Section 2 (6) and (7) of the Act. 


(c) Answer and it contents: That thereafter on 
the 15th day of September, 1954, petitioner filed its 
answer, and on September 27, 1954, filed its amended 
answer admitting that it was a corporation engaged 
in interstate commerce, but denying generally and 
specifically the allegations of the complaint charging 
the petitioner with committing unfair labor prac- 
tices. 


(d) Proceedings before the Trial Examiner: 
That thereafter a hearing was held on September 
28, 29, and October 1, 1954, in Boise, Idaho, before 
James R. Hemingway, Esq., a Trial Examiner ap- 
pointed by the Board to hear said cause. Both the 
petitioner and the Union filed written briefs with 
the Trial Examiner, and on or about the 8th day of 
December, 1954, the said James R. Hemingway 
made and entered his Intermediate Report which 
he filed with the National Labor Relations Board, 
wherein he found and concluded that the petitionc: 
had not refused to bargain with the Union within 


278 Intermountain Equipment Company vs. 


the meaning of Section 8 (a) (5) of the Act as 
charged, and he accordingly recommended that the 
complaint be dismissed as to the refusal to bargain 
charge. However, he further found and concluded 
that petitioner had discriminated in regard to terms 
and conditions of empioyinent of certain of its em- 
ployees within the meaning of Section 8 (a) (8) of 
the Act, and recommended certain remedial action 
therefor. 


(e) Order transferring case to National Labor 
Relations Board: That subsequent to the filing of 
said report the National Labor Relations Board 
made and entered its order transferring to and con- 
tinuing said case before the Board. 


(f) Filing objections and brief: That thereafter 
and on or about the 7th day of January, 1955, this 
petitioner filed its Exceptions te Intermediate Re- 
port and Recommended Order, Findings of Faet, 
Conclusions of Law, and Recommendations of the 
Trial Examiner, its Motion for an order permitting 
Oral Argument, and its written brief in support of 
its Exceptions. On or about the same time the Union 
filed its brief in support of the Intermediate Report. 


(g) Order and decision of the Board: That 
thereafter, on the 16th day of December, 1955, the 
Board by a panel of three of its members, entered 
its Decision and Order in the above-entitled cause, 
adopting the findings, conclusions, and recommenda- 


tions of the Trial Examiner as set forth in his Inter- — 


mediate Report. Said Decision and Order adopted 


: 
| 
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and confirmed the finding of the Trial Examiner to 
the effect that the petitioner had not refused to bar- 
gain as alleged, and accordingly the Board dis- 
missed the Complaint insofar as it alleged that 
petitioner had violated Section 8 (a) (5) of the Act. 
Petitioner does not seek review of that portion of 
the Board’s Decision and Order. 


Said Decision and Order further found and held 
that petitioner had violated Section 8 (a) (1) and 
(3) of the Act by discontinuing bonuses and paid 

sick leave for the employees represented by the 

Union. This finding and holding was not unanimous, 

but was a two-to-one decision, the Honorable Bovd 
Leedom, Chairman, dissenting. 


Said Decision and Order required petitioner to 
cease and desist from certain alleged unfair labor 
practices, to post the usual notices, to make certain 
payments to the employees in the bargaining unit, 
fand to notify the Regional Director for the Nine- 
teenth Region of the Board of petitioner’s steps to 
comply therewith. 


(h) Motion for reconsideration: That on or 
‘about January 16, 1956, petitioner filed a written 
motion with the Board, seeking reconsideration and 
an opportunity for oral argument befove the entire 
Board, which motion was summarily denied by the 
Board on or about the 26th day of January, 1956. 
Petitioner, in good faith, is expeditiously secking 
Court review of the Board’s Decision and Order. 
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lie, 
Grounds for Review 


Petitioner respectfully seeks Court review of said 
Decision and Order of the Board, upon the follow- 
ing grounds: 


1. That insofar as said Decision and Order 
found this petitioner had violated the Act, said find- 
ings, decision, and order are not supported by sub- 
stantial evidence on the record considered as a 
whole, and are in fact contrary to the evidence. 


2. That insofar as said Decision and Order 
found this petitioner had violated the Act, said De- 
cision and Order are contrary to law. 


3. That the majority opinion of the Board in 
said Decision and Order is based upon an improper 
construction and Interpretation of the law. 


IV. 
Prayer 


Wherefore, petitioner petitions this Court for a 
review of the Decision and Order of the Board dated 
December 16, 1955, and prays: 


1. That a copy of this petition and of the process 
of this Court be served upon the respondent Na- 
tional Labor Relations Board, as provided by Sec- 
tion 10 (f) of the Act. 


2. That the Board be directed and required by 
an appropriate order of this Court, forthwith, to 
certify and file with this Court, pursuant to Section 
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10 (f) of the Act, a transcript of the entire record 
in the proceedings, including therein the Trial Ex- 
aminer’s Intermediate Report, all exhibits and the 
originals of all papers filed with the Board from 
which the complaint was formulated and issued, and 
the transcript of testimony at the hearing before the 
Trial Examiner. 


3. That this petition for review be preferred and 
heard and determined expeditiously, as provided in 
Section 10 (1) of the Act. 


4. That the said Decision and Order, and the 
mandatory and injunctive requirements and pro- 
visions thereof as to the petitioner be each and in all 
respects annulled, vacated, and set aside, except in- 

- sofar as it dismisses that portion of the complaint 
alleging that petitioner refused to bargain. 


5). That the Board be ordered and directed to dis- 
miss the complaint and proceedings. 


6. That the petitioner shall have such other and 
further relief as may be just and proper in the 
_ premises. 


Dated this 16th day of February, 1956. 
/s/ LOUIS H. CALLISTER, 
NATHAN J. FULLMER, 
Attorneys for Petitioner. 


[Endorsed]: Filed February 17, 1956. 
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ANSWER OF THE NATIONAL LABOR RELA- 
TIONS BOARD TO PETITION TO RE- 
VIEW AND SET ASIDE ITS ORDER AND 
REQUEST FOR ENFORCEMENT OF SAID 
ORDER 


To the Honorable, the Judges of the United States 
Court of Appeals for the Ninth Circuit: 


The National Labor Relations Board, pursuant to 
the National Labor Relations Act (61 Stat. 186, 29 
U.S.C., See. 151, et seq.), herein called the Act, files 
this answer to the petition to review and set aside an 
order issued by the Board against Intermountain 
Equipment Company, petitioner herein, and the 
Board’s request for enforcement of said order. 


1. The Board admits the allegations contained in 
the portion numbered I of the petition to review. 


2. With respect to the allegations contained in 
the portion numbered ITI of the petition to review, 
the Board prays reference to the certified transeript 
of the record, filed herewith, of the proceedings 
heretofore had herein, for a full and exact state- 
ment of the pleadings and evidence, of the findings 
of fact, conclusions of law, and order of the Board, 
and of all other proceedings had in the matter. 

3. The Board denies each and every allegation of 
error contained in the portion numbered III of the 
petition to review. 

4. Further answering, the Board avers that the 
proceedings had before it, and the findings of fact, 
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conclusions of law, and order of the Board, were 
and are in all respects valid and proper under the 
Act, and pursuant to Section 10 (e) of the Act, re- 
spectfully requests this Honorable Court to enforce 
said order issued against petitioner on December 16, 
1955, in the proceedings designated in the records of 
the Board as Case No, 19-CA-948, entitled, ‘‘ Inter- 
mountain Equipment Company and General Team- 
sters, Warehousemen and Helpers Local Union 
483.” 


d. Pursuant to Section 10 (e) and (f) of the Act, 
the Board has certified and filed with the Court a 
transeript of the entire record in the proceedings 
before it. 

Wherefore, the Board prays that the Court enter 
a decree denying the petition to review and enfore- 
ing in whole said order of the Board. 

Dated at Washington, D. C., this 28rd day of 
March, 1956. 

NATIONAL LABOR RELA- 
TIONS BOARD, 


/s/ MARCEL MALLET-PREVOST, 
Assistant General Counsel. 


[Endorsed]: Filed March 29, 1956. 


[Title of Court of Appeals and Cause. ] 


STATEMENT OF POINTS UPON WHICH 
PETITIONER INTENDS TO RELY 
1. That the National Labor Relations Board, 
hereinafter referred to as the Board, erred in find- 
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ing that petitioner’s practices regarding bonuses 
and sick leave had the inherent effect of discourag- 
ing Union membership in violation of Sections 8 
(a) (1) and (8) of the Labor Management Rela- 
tions Act of 1947, as amended (61 Stat. 186, 29 
U.S.C., See. 151, et. seq.), hereinafter referred to as 
the Act. 


2. That the Board erred in finding that the peti- 
tioner maintained a practice of compensating its 


employees for absences due to sickness prior to July 
27, 1954. 


3. That the Board erred in failing to find that 
the petitioner at no time evidenced any anti-uwnion 
motive or feeling. 


4. That the Board erred in ordering the peti- 
tioner to take certain action to remedy the alleged 
violations of the Act, including the making whole 
of petitioner’s employees who suffered a loss as the 
result of nonpayment of the bonuses and sick leave. 


LOUIS H. CALLISTER, and 
NATHAN J. FULLMER, 


THOMAS L. SMITH, 
Counsel for Petitioner, 


By /s/ NATHAN J. FULLMER. 


[Endorsed]: Filed April 2, 1956. 
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[Title of Court of Appeals and Cause. ] 


STATEMENT OF POINT UPON WHICH THE 
NATIONAL LABOR RELATIONS BOARD 
INTENDS TO RELY 


Substantial evidenee on the record considered as a 
whole supports the Board’s finding that petitioner 
violated Section 8 (a) (8) and (1) of the National 
Labor Relations Act (61 Stat. 136, 29 U.S.C., See. 
151, et seq.), by withholding from employees within 
a unit represented by a certified collective bargain- 
ing agent bonuses and sick leave payments made to 
petitioner’s unrepresented employees. 

Dated at Washington, D. C., this 23rd day of 
April, 1956. 

NATIONAL LABOR RELA- 
TIONS BOARD. 


/s/ MARCEL MALLET-PREVOST, 
Assistant General Counsel. 


[Endorsed]: Filed April 28, 1956. 


